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STATEMENT OF JURISDICTION

Benevolent Heritage Inc, as Claimant and the Government of Rolga as Respondent,
(collectively as the “Parties”), has referred their differences concerning the ‘Coeur de
I’Ocean’ to arbitration before the International Center of Arbitration pursuant to Article 10 of
the Partnering Agreement Memorandum made effective between the Parties on the 27™ day
of September 1995 (“1995 Agreement”), in accordance with the Rules of Arbitration of the
Kuala Lumpur Regional Centre for Arbitration. The Parties have mutually agreed that the

award of the Arbitrators shall be final and binding on the Parties.



QUESTIONS PRESENTED

Whether any interference arises to the 1995 Agreement, concluded between the
Claimant and Respondent, because of the Respondent entering into agreement with
Astoria in 2001 (“Astoria-Rolga Agreement”), ratifying the 2001 UNESCO
Convention on the Protection of the Underwater Cultural Heritage (“UNESCO
Convention”) and allowing the tour operators to organize wreck divings to the wreck

site including the taking photographs.

Whether Claimant has exclusive rights of photographing and documenting of the Coeur

de I’ Ocean; and

Whether the distribution of artefacts solely on the basis of salvage legal principles was
envisaged by the 1995 Agreement.
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STATEMENT OF FACTS

The Adventure of the ‘Coeur de I’Ocean’

In the 17" Century, the Coeur de I’Ocean led by Captain Van Cleef of Astoria had made
numerous expeditions to the ancient city of Zamzala, which is now part of the territory of
Rolga. Zamzala was soon conquered and Astoria’s army left. The Coeur de I’Ocean, carrying
cargoes of exotic goods, jewelry and war booty of Zamzala laden by Astoria’s soldiers and

some commercial shipments, sank by the monsoon whilst heading to another destination.

Rolga and its Maritime Waters

Rolga has an astounding collection of natural and cultural resources, such as the Rolgan Islands
listed under the 1972 World Natural and Cultural Heritage Convention and remnants of the
World War II scattered in its maritime waters. This has attracted, according to the Historical
and Cultural Society of Zamzalah, illegal treasure hunting and rampant lootings of historic
wrecks in territorial waters of Rolga, although war wrecks are not much affected by the

amateur ‘souvenir collecting divers’.

The Underwater Operation of Benevolent

In 1990, Mr. Bernard Bodd of Benevolent submitted a proposal to the Rolga Cultural Heritage
Committee for the survey and recovery of the Coeur de I’Ocean. After extensive research,
Benevolent discovered the wreck in 1993 locating 12 nautical miles from Rolga’s baseline.
The actual location was not made known to the public for security reasons. The National
Geographic has described the find as the most ‘bedazzling underwater treasure ever found

today’ with an estimate worth more than USD $1 billion.
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Rolga then approved the project and signed the ‘Partnering Agreement Memorandum’ with
Benevolent on 27" September 1995. The agreement contains clauses governing, inter alia, the

project plan, sharing arrangements, merchandizing income and confidentiality.

Many artefacts have been recovered from the wreck. Some have been auctioned off at overseas
auction houses to partly finance the costs of the project. Rolga has yet to reveal the actual
collection to the public, but a maritime exhibition was set up within the National Museum by
Rolga in 2000 to showcase some. Nevertheless, a government underwater archaecologist
stationed on site confirmed that many artefacts (e.g. Chinese porcelains) were destroyed due to

poor handling of objects by Benevolent’s personnel.

Protection of Underwater Cultural Heritage in Rolga

Since then, Rolga has taken steps to strengthen protection of underwater cultural heritage. The
new economic plan introduced in 2000 promises a sustaining use of its cultural resources. In
late 2000, a new law was passed to empower the Minister of Rolga Cultural Heritage to
designate a site as a restricted area to protect wrecks from unauthorized interference.
Internationally, the UNESCO Convention in the Protection of the Underwater Cultural

Heritage was adopted on 2" November 2001 and was ratified by Rolga on 9t J anuary 2005.

The Agreement between Rolga and Astoria in 2001

Following these, Rolga entered into an agreement on the ‘Protection of Astorian Wrecks’ with
Astoria in 2001 to protect wrecks where both countries share genuine ‘historical and cultural’
significance. Astoria agreed to transfers all its rights to wrecked ancient vessels lying off the

coast of Rolga to Rolga; and Rolga agreed to recognize Astoria’s continuing interest,
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particularly for historical and other cultural purposes, in articles recovered under this
agreement. The ‘Guiding Principles’, to be read together with the PAW Agreement, contains
provisions governing, inter alia, the partition of archaeological collections such as statistical

samples and rare objects.

The Activities of the Aquatic View

Meanwhile, Aquatic View (“Aquatic”), a specialized tour operator was given permit by Rolga
to organize exclusive underwater trips to view the wreck of Coeur de | ‘Ocean. Its staff have
posted on Aquatic’s website photographs and videos they have taken from the wreck and
have sold 25 tickets of USD $20,000 each. CDs containing the song ‘Cour de I’Ocean’ written
by a songwriter engaged by Aquatic were also commercially marketed as souvenirs. The
activities of Aquatic have, according to Benevolent, jeopardized their ongoing television
documentary deal with an International Broadcasting Company but the Rolgan Historic

Monument Executive Agency was unable to deal with the matters.

The Dispute between Benevolent and Rolga

By 2003, Benevolent felt that further investment would only be harmful. Soon the Parties took
steps at finalizing the distribution of artefacts recovered from the wreck but failed. Benevolent
accused Rolga of unfair distribution of artefacts contrary to the 1995 Agreement. The dispute is
now brought before the International Center of Arbitration pursuant to Article 10 of the 1995

Agreement.
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SUMMARY OF PLEADINGS

Moot Point A

The international obligations ensuing from the Responent’s conduct of entering into the
Astoria-Rolga Agreement as well as the UNESCO Convention are not incompatible with the
contractual obligations flowing from the 1995 Agreement. In particular, there are no
conflicting concerns relating to confidentiality as any commercial secrecy, if the information
relating to the 1995 Agreement is indeed released, is going to be preserved under the provisions
within UNESCO Convention. Furthermore, there are no conflicting concerns relating to
commercial exploitation, as commercial activities are recognized as viable and legal under the
UNESCO Convention as long as the commercial activities facilitates the preservation of the
archaeological artefacts. Since there are no breaches of contractual terms, there are no bases

for the Claimant to claim damages.

Moot Point B

The Claimant cannot reasonably establish the exclusive rights of photographing and
documenting of Coeur de I’Ocean under the 1995 Agreement because it is not provided for
expressly or impliedly. Such rights do not exist under common law of salvage as part of
salvage rights. Further, the exclusive rights of photographing and documenting of the ship are a

stretch too far from relevant Rolgan copyright law.

Moot Point C
Additionally, the salvage legal principles should not operate solely as to displace the

contractual terms for two primary reasons. First, the ship concerned still assumes the status of



a warship, which bars the application of the International Convention of Salvage 1989
(“Salvage Convention”), a codification of the salvage legal principles. Second, salvage legal
principles cannot be implied into the contract because implying the salvage legal principle
contradicts the Clause 5 of the 1995 Agreement. At the same time Article 7 of the Salvage
Convention is going to modify Clause 5 of the Agreement as only a fraction of the originally

intended salvage service was actually performed.
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PLEADINGS

A. The Respondent has not interfered with Claimant’s salvage rights and
performance under the 1995 Agreement by entering into Agreement with Astoria, by
ratifying the 2001 UNESCO Convention and by allowing the tour operators to organize

wreck divings to the wreck site including the taking of photographs

(1) The Astoria-Rolga Agreement does not interfere with the 1995 Agreement.

The Claimant may contend that their contractual rights and performance under the 1995
Agreement have been interfered with on the grounds that the state of Astoria have acquired
legally enforceable rights in the Coeur de ’Ocean. The Astoria-Rolga Agreement states that
Astoria “transfers all its right, title and interest in and to wrecked ancient vessels of the

,’1

Astoria...to Rolga which shall accept such right, title, and interest.” The agreement further
states that Astoria has a “continuing interest, particularly for historical and other cultural

purposes, in articles recovered.”

The Astoria-Rolga Agreement, as an agreement between two states, is a treaty pursuant to the
Vienna Convention on the Laws of Treaties 1969 (“VCLT”). In order to ascertain the meaning
of treaty provisions, Article 31 of the VCLT states that “[a] treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose.” In this case, the “continuing interest”,

' Moot Problem., p.4 para 9



against the operating background stipulating the legal transfer of right, title and interest
statement in the Astoria-Rolga Agreement, is merely inspirational in character. Furthermore,
as a fundamental rule of interpretation, words must also be interpreted in light of adjacent
phrases, also known in Latin as the doctrine of noscitur a sociis. This means that the phrase
“continuing interest” must be understood in light of the “historical and other cultural purposes”,

which further confirms the aspiration status of the phrase.

Additionally, the Guiding Principles, that is to be read together with the Astoria-Rolga
Agreement, do not even mention whether or how the titles of the recovered artefacts can or will
be assigned”. In light of the stipulated absolute transfer from Astroia to Rolga, the Guiding
Principles pointing to concepts such as partitioning of collections can only be reasonably
understood as to how the artefacts are going to be displayed between the two museums, instead

of conferring any legal titles back to Astoria.

Therefore, since the Government of Rolga has the titles to the artefacts, the Government of
Rolga is in a good position to honor the contractual terms as stipulated under Clause 5 of the
1995 Agreement. Therefore, the Astoria-Rolga Agreement does not interfere with the 1995

Agreement.

(2) The Respondent’s ratification of the UNESCO Convention does not interfere with the

Claimant’s contractual rights and performance under the 1995 Agreement.

The Claimant may contend that the UNESCO Convention interferes with their contractual

rights and performance under the 1995 Agreement because the treaty (a) prioritises

? Moot Problem, pp.12-14



preservation in situ over that of salvage, (b) prohibits the ‘commercial exploitation’ of artefacts,
and (c) places a duty on the Claimant to comply with certain reporting obligations, which runs

contrary to their contractual duty of confidentiality under the 1995 Agreement.

a) The preservation in situ provision within the UNESCO Convention does not interfere

with the 1995 Agreement.

Article 2(5) of the UNESCO Convention states that “the preservation in situ of underwater
cultural heritage shall be considered as the first option before allowing or engaging in any
activities directed at this heritage.” Nothing in this clause states that preservation in situ is the
only method of preserving the underwater cultural heritage. In any event, the only positive
obligation placed upon the Respondent is for them to consider this preservation in sifu option.
Nothing in the facts suggests that the Respondent has not considered this option even before
the ratification of the UNESCO Convention. Moreover, it may even be reasonably inferred
from the facts that the Respondent has considered the value of in situ preservation, given the

growth of eco-tourism in the state’.

In any event, the 1995 Agreement concerns with the artefacts of the Coeur de I’ Ocean, not the
ship itself. Since the ship itself is not being salved, the 1995 Agreement is in harmony with

the in situ preservation.

Therefore, the Claimant is unable to establish that Article 2(5) of UNESCO Convention has

interfered with the rights and performance under the 1995 Agreement.

* Moot Problem, p.2, para 2



b) The prohibition against commercial exploitation under the UNESCO Convention

does not interfere with the 1995 Agreement.

According to Rule 2 of the Annex to the UNESCO Convention, it states that “underwater
cultural heritage shall not be traded, sold, bought or bartered as commercial goods.” The same
rule continues by stating that the above prohibition “cannot be interpreted as preventing the
provision of professional archaeological service or necessary service incidental thereto.”
Therefore, not all commercial activities are necessarily exploitative; only those commercial

activities that are not directed at archaeological preservation are exploitative.

In the instant case, the salved artefacts had been displayed in a maritime exhibition within the
National Museum of Rolga.” 1t is a reasonable inference to draw that the National Museum,
being a place dedicated to history, is in the role of providing archaeological service. And in
this regard, the commercial activities involving the auctioning or commercial sales of the
artefacts, for the purpose of financing the project’ with the aim of facilitating the artefacts’
arrival at the National Museum, are reasonably incidental steps towards archaeological
preservation. Therefore, the prohibition against commercial exploitation is not interfering

with those parts of Clause 5 of the 1995 Agreement that concern with the sales of the artefacts.

c¢) The duty to disclose information relating to the underwater cultural heritage to other

State Parties or the Director-General under the UNESCO Convention does not

interfere with the 1995 Agreement.

* Moot Problem., pp.3-4, para 6

5 Ibid.



Clause 11 of'the 1995 Agreement states that “the Agreement contains a confidentiality clause
governing the release of information concerning the Agreement and all documents relating to

its execution.”®

The 1995 Agreement is silent as to an absolute prohibition against any release of information
relating to the Agreement. Indeed, according to Article 19(2) of the UNESCO Convention, the
information to be released by the Government of Rolga to other State Parties for the purpose of
cooperation is to “be kept confidential.” Therefore, because the Agreement does not assert a
blanket prohibition and even when any information is released, the released information will
nevertheless retain its confidentiality status, the integrity of the confidential information is still
preserved. As the information would not be released to anyone who could adversely affect the
Claimant’s operation, such as their competition, the duties imposed by the UNESCO
Convention on the Respondent are not incompatible with the confidentiality clause under the

1995 Agreement.

At the same time, according to Articles 18.1 and 18.3 of the UNESCO Convention,
notification to the Director-General when underwater cultural heritage are seized in Rolgan
territory is necessary only if the recovery of the heritage artefacts are “not in conformity with”
the UNESCO Convention. One probable inference that one may draw from observing the
artefacts being exhibited in the National Museum is that at least one of the objectives of the
1995 Agreement is preservation. ' This objective is therefore in conformity with the
protectionist intent of the UNESCO Convention. Therefore, in the instant case, the

Respondent needs not notify the seizure of the Director-General according to Article 18.3.

% Ibid., p.11

7 Moot Problem., p.3, para 6



Consequently, the confidentiality clause is compatible with the UNESCO Convention

obligation to share information among state parties under conditions of confidentiality.

(3) The presence of Aquatic View within the Coeur de [’Ocean’s vicinity does not

interfere with the 1995 Agreement.

In order for the Claimant to argue that the presence of Aquatic within the vicinity of the Coeur
de I’ Ocean has interfered with their contractual rights and performance under the 1995
Agreement, they must first establish an exclusive right to organize trips to the wreck and/or
exclude tour operators from its vicinity. Any purported right of the Claimant to organize and/or
exclude organized ‘underwater tours’ resides was not within the contemplation of the parties

upon contractual formation.

In circumstances where an agreement does not provide expressly for that which was in the
contemplation of the parties, terms can be implied into this agreement to give effect to the
parties” shared intention®. The essential question, in this respect, is an objective one: If the
parties were prompted by their omission from the contract of the purported implied term,

would have they thought its’ inclusion obvious?’

The inclusion of a right for the Claimant to organize and/or exclude organized underwater

activities was not in the contemplation of the Respondent. It is agreed in the facts that Rolga

8 BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266 (“% 3 5H | L)QtH28BY The
Moorcock (1889) LR 14 PD 64 (“ 0 R R U P)RtFOR;, Codelfa Construction Pty. Ltd v State Rail Authority of
N.South Wales 149 CLR 337 (“ & R G ¥ @& BB7

? Shirlaw v Southern Foundries (1926) Ltd [1939] 2 KB 206 at227



has prospered economically from tourism'’. With an extraordinary collection of war wrecks in
Rolga'', eco-tourism is a particular niche and has contributed ‘significantly’ to its economic
development'?. It is also agreed in the facts that the Coeur de I’ Ocean was a ‘notable’ maritime
adventure", with some of its artefacts placed in Rolgan museums doubling the number of

. . 14
visitors .

Therefore, given the importance of eco-tourism to Rolga’s economy, and public interest in the
Coeur de I’ Ocean, the Rolgan government has a special interest in this sector of economic
activity and eco-tourism surrounding the vessel and artefacts. It was therefore not in the
contemplation of the Respondent to contract their right away implicitly to grant permits
regulating eco-tourism with respect to the Coeur de I’ Ocean. Moreover, it would be
unreasonable and inequitable to construct an exclusive right for the Claimant limiting the

government’s involvement in an area of significant national economic importance.

Further, according to RMS Titanic, Inc. v Christopher Haver, et al”., the Fourth Circuit Court
of Appeal of the United States declined to extend the rights of a salvor to the point of excluding
others from viewing and photographing the wreck site, particularly in a historical salvage
situation, provided that the viewers or the photographers do not perform a parallel salvage

operation. Aquatic does not salvage anything. Its principal business consists of organizing

' Moot Problem, p.2, para 2
11 :
Ibid.
2 Ibid.
13 1
Ibid., para 1
' Ibid., pp. 2-3, para 6

'S RMS Titanic, Inc. v Christopher Haver, et al 1999 AMC 1330 (“ 7LWDQLF



underwater trips to view the site. Accordingly, this is consistent and compatible with the

Claimant’s contractual rights and performance.

Finally, according to Rule 7 of the Annex to the UNESCO Convention, “public access to in situ
underwater cultural heritage shall be promoted”. Since the ship itself is not being raised during
the operation, underwater sightseeing, such as these Aquatic submarine trips, is the only
method that can simultaneously satisfy both the public awareness and preservation in situ

obligations as stipulated under the UNESCO Convention.



B. The Claimant does not enjoy exclusive rights of photographing and documenting of

the Coeur de I’ Ocean

The Claimant may contend that their rights pursuant to the 1995 Agreement to undertake
exploration work also include an exclusive right to photograph and document the Coeur de
I’Ocean (hereafter referred to as the ‘Image Exclusivity’ issue). It is incumbent on the Claimant
to prove, on the balance of probabilities, the existence of a contractual term or terms that confer
such extensive rights of Image Exclusivity arise either (i) expressly or (ii) impliedly.
Alternatively, the Claimant may seek to contend that the exclusive rights of photographing and

documenting of the Ship arise from (iii) common law of salvage or (iv) copyright.

(1) The Claimant is unable to discharge its burden of proving that the 1995 Agreement
expressly or impliedly confers on them the exclusive rights of photographing and

documenting of the Coeur de |’ Ocean

a) The Claimant is unable to establish any express terms in the 1995 Agreement that

confer Image Exclusivity

The Claimant contends that they were conferred the exclusive rights of photographing and
documenting of the Coeur de I’ Ocean pursuant to the 1995 Agreement. The Claimant may rely
on Clause 3(3) of the 1995 Agreement, which states that ‘Heritage Inc.[Claimant] shall place
on deposit with the Government [Respondent] the sum of $100,000 to assure the Government
that funds are available for the conservation and documentation of any artefacts retrieved from

the site’ (emphasis added). Accordingly, the Claimant may contend that this vests in them the



right to image exclusivity. However, no express idea of exclusivity exists in the Clause.
Furthermore, it should be noted that the conferral of rights in property to the Claimant have
taken the form of two separate paragraphs in the 1995 Agreement. The first, Clause 5, concerns
the sharing arrangements of recovered artifacts'®. The second, Clause 6, concerns the
Claimant’s right to use the name Coeur de I’ Ocean in connection to merchandising'’. There
1s no separate paragraph addressing rights to photography and documenting, let alone one

which confers exclusive rights of this nature.

The Respondent has been organizing exhibitions of the artefacts in the National Museum since
the recovery of artefacts, it has also been actively engaged in the conservation and
documentation of the artefacts by entering in to the Astoria-Rolga Agreement. The reference to
‘conservation and documentation’ of the artefacts throughout the 1995 Agreement yet with the
lack of clear expressions on such seem to suggest that the conservation and documentation of
the artefacts are to be done, together by the Claimant and the Respondent as a shared

responsibility.

Therefore, the Claimant is unable to establish an express term in the 1995 Agreement that

confer image exclusivity.

b) The Claimant is unable to establish that exclusivity was within the reasonable

contemplation of the parties so as to give rise to an implied term of exclusivity

'* Moot Problem, p.10

7 1bid.
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In circumstances where an agreement does not provide expressly for that which was in the
contemplation of the parties, terms can be implied into this agreement to give effect to the
parties’ shared intention'®. In ascertaining the shared intention of the parties, it is also
necessary to examine the purpose and circumstances surrounding the contractual formation'”.
The essential question, in ascertaining shared intention, is an objective one: If the parties were
prompted by their omission from the contract of the purported implied term, would have
thought its inclusion obvious?? It is also necessary that no implied term has the effect of
undermining or contradicting an express term in the contract’’. The standard of necessity is

high in implying a term as it is based on the presumed intention of the parties.”

The 1995 Agreement was concluded as an approval of the Claimant’s salvage operation on the
Coeur de I’ Ocean®. Its main objective is to recognize the legality of the salvage operation and
to ascertain the division of profits. It is also to make arrangements on the exploration of the
Coeur de I’ Ocean and the conservation and documentation of the Coeur de I’ Ocean and its
artefacts. Therefore, the purpose of the contract, to recover artifacts for sale, has no relationship

with that of Image Exclusivity.

An implied term of exclusivity was not within the contemplation of the Respondent at the time

of contractual formation given the potential monetary value of exclusivity rights. It is agreed in

'8 Moorcock case, supra note 8, at 68; Codelfa case, supra note 8, at 347

' Prenn v Simmonds [1971] 1 WLR 1381 at 1383-1384

2 Bp Refinery case, supra note 8, at 283; Moorcock case, supra note 8, at 68; Codelfa case, supra note 8, at 347
2 Bp Refinery case, supra note 8, at 283; Moorcock case, supra note 8, at 68

22 Philips Electronique Grand Publique SA v British Sky Broadcasting Ltd [1995] EMLR 472 at 481

> Moot Problem , p.9
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the facts that the Coeur de I’ Ocean was a ‘notable’ maritime adventur624, with some of its
artefacts placed in Rolgan museums doubling the number of visitors™. It can therefore be
inferred that there is considerable public interest in the Coeur de I’ Ocean, which itself gives
rise to financial potential when owing legal rights pertaining to it. If the Claimant has Image
Exclusivity, that would mean they are able to (a) exclude other commercial or private entities
from taking or distributing documentaries or photographs, (b) regulate the release of these
valuable images and (c) profit by selling or publishing the images. If the Claimant has image
exclusivity, then this would vest in them rights of considerable financial value. In the 1995
Agreement, any items of financial value are provided for expressly. In Clause 5 of the
Agreement, both parties have agreed and have put in writing the division of profits. In Clause 6,
it is also agreed that a fee of the gross sales of merchandise utilizing the name of the ship is to
be paid to Rolga. For these reasons, one cannot reasonably infer that, with the lack of
independent expression on such important benefits, it is in the contemplation of the parties to

agree to something so ‘obvious’ without express inclusion in the 1995 Agreement.

Further, any implied term of exclusivity would contradict or undermine express terms relating
to the distribution of artefacts and/or profits pursuant to the 1995 Agreement. Clause 5 of the
1995 Agreement provides for the distribution of profits arising from the operation after the sale
of artefacts. The percentages set out in relation to the price range were determined in light of
the artefacts recovered and the research and survey done on the Ship. If the exclusive rights of
photographing and documenting of the ship were included, the potential profits from these
multimedia works would have been considered in concluding the distribution and thus result in

different percentages.

** Moot Problem, p.2, para 1
% Tbid., pp.2-3, para 6
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Therefore, the Claimant is unable to establish an implied term of Image Exclusivity.

(2) The Claimant cannot reasonably establish any rights arising under copyright

It is incumbent on the Claimant to prove that any original photographs or videos created by the
Claimant itself exist in order to enjoy copyright since the essence of copyright is the right to do

or authorize others to do, or prevent others from doing acts related to the subject of copyright*®

Even if such works exist, the rights conferred to the author of such works under Rolgan law?’
do not include the exclusive rights of photographing and documenting the ship. The exclusive
rights that author enjoys under Rolgan law is the right to reproduce, communicate to the public,
performance, showing or playing to the public, distribute the copies to the public by sale or
other transfer of ownership.”® All these rights conferred are in relation to the original work
created, which is the photographs and documentaries being original works of authorship fixed
in a tangible medium if established by the Claimant. The ship itself does not constitute any
copyright for the Claimant as the ship is not any original work created by the Claimant. It can at

most be said to be an artistic work” of Rolga.

% Charles Jeffreys v Thomas Boosey, (1854) 10 Eng Rep 681 at 702; Stowe v Thomas, 23 F Case 201 (CCED Pa
1853) (No 13, 514) at 206-207

7 See Malaysian Copyright Act 1987, s13; See WIPO Copyright Treaty 1996, Art 6-8; See Berne Convention for
the Protection of Artistic and Literary Works 1886, Art 8,9, 12 and 14

% See Malaysian Copyright Act 1987, s13(1)
¥ See Malaysian Copyright Act 1987, s3
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Therefore, the Claimant cannot establish any exclusive rights of photographing and

documenting under copyrights.

(3) The Claimant cannot reasonably establish a common law right to exclusivity

The Claimant may contend that they enjoy a common law right of salvage which includes
image exclusivity attaching to their salvage operation. The inclusion of the exclusive rights of
photographing and documenting into salvage rights was rejected by the US Court of Appeals
for the 4™ Circuit. The court in R.M.S. Titanic v Haver™® overruled a lower court’s judgment in
expanding salvage rights to include the right exclusively to photograph or otherwise record

images of the wreck.’! To quote from the judgment:

“The district court's expansion of salvage rights to include the right exclusively to photograph
or otherwise record images of the wreck for the purpose of compensating salvors for their effort
is both creative and novel. We are aware of no case in the United States or in the body of jus
gentium, however, that has expanded salvage rights to include this type of a right. More
importantly, we are not satisfied that the law of salvage would be properly extended to give
salvors exclusive image recording rights in yet to be saved property. The underlying policy of
salvage law is to encourage the voluntary assistance to ships and their cargo in distress....To
award, in the name of salvage service, the exclusive right to photograph a shipwreck, would,
we believe, also tend to convert what was designed as a salvage operation on behalf of the

. . . 2
owners into an operation serving the salvors...."

3% 1999 Titanic case, supra note 15
*! Ibid.
* Tbid.
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It is also against the principle of salvage law to include the exclusive rights of photographing
and documenting as part of any salvage rights as salvors would be less inclined to save property
when they can obtain compensation by merely taking photographic and cinematographic
records of the property. Particularly in this case, where the Ship is of rich historic value and
high public interest, the commercial value of the photographic and cinematographic works

could potentially equal or exceed the total salved value of artefacts.

Therefore, the exclusive rights of photographing and documenting of the Coeur de I’Ocean are

not part of the salvage rights.
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C. The distribution of artefacts solely on the basis of salvage legal principles was not

envisaged by the 1995 Agreement

The Claimant contends that the distribution of artefacts should be based solely on the basis of
salvage legal principles. It is incumbent upon them to establish  that salvage legal principles
are applicable to the 1995 Agreement, and/or  that the International Convention on Salvage
1989 (“Salvage Convention”) provides an alternative means by which to assess the extent of

the salvage award outside of the express contractual terms.

(1) The 1995 Agreement does not, expressly or impliedly, make provision for the
calculation for the distribution of artefacts solely on the basis of salvage legal

principles.

First, in order to ascertain the meaning of a contract or contractual term, it is instructive to
adopt the principle of that the express mention of one thing excludes all others (otherwise
known by the Latin expression, expressio unius est exclusio alterius). The express table under
Clause 5 of the 1995 Agreement is the clearest indication that other criteria of computing

compensation are to be excluded from contemplation.

Second, it is implied that the Salvage Convention does not apply in this instant. In order to
imply a term, the Privy Council in the case of BP Refinery case® states five, conditions that

must be satisfied. The conditions are: (1) the term must be reasonable and equitable; (2) the

> BP Refinery case, supra note 8
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term must achieve business efficacy; (3) the term must be so obvious; (4) the term must be

capable of clear expression; (5) the term must not contradict any express term.

If the Agreement had not had the express table under its Clause 5, then non-applicability of the
Salvage Convention, if indeed had been implied, would not have satisfied conditions (1) and
(2). This is because the parties would have been left with no guides whatsoever in allocating
the resources generated. This would have been unreasonable and detrimental to the whole
business operation. Fortunately, this is not the case. With the presence of the express table, it
is reasonable, and also for the sake of business efficacy, to not have another set potentially
confusing and contradictory criteria, purportedly flowing from the salvage legal principles

under the Salvage Convention, for the purpose of artefacts or monetary allocation.

Furthermore, since the express table in the 1995 Agreement is rather clear, an officious
bystander would most probably have considered the non-applicability of the salvage legal
principle as being obvious. Therefore, condition (3) is also satisfied. And of course, with
respect to condition (4), the implied term is very well capable of clear expression: salvage legal
principles do not apply. Finally, the non-applicability of the salvage legal principles does not
contradict the express terms in the Agreement at all, as condition (5) requires. Indeed, the
proposition pointing to the applicability of the salvage legal principles, if the Benevolent insists

upon such a position, will most certainly contradict the express term under the Agreement.

Therefore, the salvage legal principles were never envisaged by the Agreement.
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(2) The Salvage Convention does not furnish an alternative legal basis for the Claimant

to seek the applicability of salvage legal principles to the 1995 Agreement

a) The Salvage Convention does not apply because the Coeur de ’Ocean is a warship,

according to Article 4 of the Salvage Convention.

According to Article 4, the Salvage Convention “shall not apply to warships”. Pursuant to
common law precedents,”* in order to ascertain the status of a sunken ship, it is necessary to
look to consider whether, at the time of sinking, the vessel was at the service of the armed
forces. In the instance case, the Coeur de I’Ocean “was used for military purposes prior to its
sinking.”*>  Also, the ship was equipped with military fire power, evidenced by the two

Astorian bronze cannons, along with cannon balls.*® Therefore, the Coeur de 1’Ocean is a

warship. Accordingly, the Salvage Convention does not apply to the 1995 Agreement.

b) Even if the Salvage Convention is applicable, the current proceedings are time-barred.

According to Article 23(1) of the Salvage Convention, “[a]ny action relating to payment under
[the Salvage Convention] shall be time-barred if judicial or arbitral proceedings have not been

instituted within a period of two years.”

* R v Secretary of State for Defence [2006] EWCA Civ 1270.
35 (Clarification 5.
3 Moot Problem., p.6 , para 12
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The parties “took steps at finalizing the distribution of artefacts recovered from the wreck™’ in
2003. A reasonable inference of this statement suggests that the salvage operation ceased in
2003, which then satisfies the time-barred provision. Therefore the present proceedings are

brought forward out of time.

c) In the event that the Salvage Convention is not precluded, Article 7 of the Salvage

Convention nevertheless may modify the 1995 Agreement.

In the event that the Salvage Convention is not precluded, Article 7 of the Salvage
Convention nevertheless is capable of modifying the contractual terms under Clause 5 of the

1995 Agreement.

According to Article 7 of the Salvage Convention, titled “Annulment and modification of
contracts”, it states that “[a] contract or any terms thereof may be annulled or modified if ...
the payment under the contract is in an excessive degree too large or too small for the

services actually rendered.”

The Salvage Convention itself does not contain definitions of excessiveness. There does not
seem to be any case law on the same point. Nevertheless, it appears from the facts that the
1995 Agreement is a contract for 20 years according to Clause 8, yet the salvage operation
had been abruptly ceased by the Claimant by 2003. The actual amount of service rendered in
years is only 8/20, not even more than 50%. Therefore, given this point of reference, if the

monetary claim by the Claimant is much greater than 50%, then it is most likely that the

37 Ibid.
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amount claimed according to the contract is excessively large, and thereby probably triggers

modification as enabled under Article 7 of Salvage Convention.

Indeed in the case of The Amerique™®, the Privy Council stated its dictum similarly to that of
the Convention: though the value of the property salved is to be considered in the estimate of
the remuneration, it must not be allowed to raise the quantum to an amount altogether out of
proportion to the services actually rendered. Therefore, it is indicative that the Court had
always been prepared to modify the contract according to the circumstances of the case by

paying particular attention to the actual level of service provided.

d) The Government of Rolga is not liable for any payment or distribution of artefacts at

this time.

An offer of repudiation by the breaching party needs not be accepted by the non-breaching
party. The non-breaching party of course may accept the repudiation and thereby bring the
contract to its end. The non-breaching party may also elect to continue with his side of the
bargain and sue for damages at a later point in time. This is supported by Kensland Realty Ltd

v Whale View Investment Ltd.>

The very fact that the Claimant had stopped working on the salvage and brought forward this
current set of legal proceedings, against the background of non-interference by the

Government of Rolga, has already constituted an offer of repudiation: it is the clearest signal

¥ The Amerique (1874) 6 LR 6 PC 468.
% Kensland Realty Ltd v Whale View Investment Ltd [2002] 1 HKC 243.
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that the Benevolent is no longer willing to continue with the contractual adventure. However,
the Government of Rolga does not have to, and is not prepared to, accept this repudiation at this
time and therefore elects to keep the contract alive. Thus, no monetary payment or

distribution of artefacts is due at the current time.
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CONCLUSION AND PRAYER FOR RELIEF

The Respondent, the Government of Rolga, respectfully requests the Arbitral Tribunal to

adjudge and declare that:

(A) The Claimant’s rights and performance under the 1995 Agreement has not been interfered

with by the Rolgan’s international obligations under its treaty with Astoria or under the

UNESCO Convention;

(B) The Claimant does not enjoy exclusive rights of photographing and documenting of the

Coeur de I’Ocean;

(C) The distribution of artefacts solely on the basis of salvage legal principles was not

envisaged by the 1995 Agreement.
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