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STATEMENT OF JURISDICTION 

 

 

Benevolent Heritage Inc as Claimant and the Government of Rolga as Respondent, 

(collectively as the óPartiesô), has referred their differences concerning the óCoeur de lô 

Oceanô to arbitration before the International Center of Arbitration pursuant to Article 10 of 

the Partnering Agreement Memorandum made effective between the Parties on the 27th day 

of September 1995 (ó1995 Agreementô), in accordance with the Rules of Arbitration of the 

Kuala Lumpur Regional Centre for Arbitration. The Parties have mutually agreed that the 

award of the Arbitrators shall be final and binding on the Parties. 
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QUESTIONS PRESENTED 

 

 

�z�� Whether the Respondent has interfered with the Claimant’s salvage rights and 

performance under the 1995 Agreement when it entered into Agreement with Astoria in 

2001 (ó2001 Astoria-Rolga Agreementô), ratified the 2001 UNESCO Convention on 

the Protection of the Underwater Cultural Heritage (óUnderwater Cultural Heritage 

Conventionô) and by allowing other tour operator to organize and make profits from 

visiting activities to the site including the taking of photographs; 

 

�z�� Whether the Claimant has exclusive rights of photographing and documenting of the 

Coeur de lô Ocean; and 

 

�z�� Whether the calculation of profits and/or distribution of artefacts between the Parties to 

be made solely on the basis of salvage legal principles. 
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STATEMENT OF FACTS 

 

The Adventure of the ‘Coeur de l’ Ocean’ 

In the 17th Century, the Coeur de lô Ocean led by Captain Van Cleef of Astoria had made 

numerous expeditions to the ancient city of Zamzala, which is now part of the territory of 

Rolga. Zamzala was soon conquered and Astoria’s army left. The Coeur de lô Ocean, carrying 

cargoes of exotic goods, jewelry and war booty of Zamzala laden by Astoria’s soldiers and 

some commercial shipments, sank by the monsoon whilst heading to another destination.  

 

Rolga and its Maritime Waters 

The Respondent has an astounding collection of natural and cultural resources, such as the 

Rolgan Islands listed under the 1972 World Natural and Cultural Heritage Convention and 

remnants from World War II scattered in its maritime waters. This has attracted, according to 

the Historical and Cultural Society of Zamzalah, illegal treasure hunting and rampant lootings 

of historic wrecks in territorial waters of the Respondent, although war wrecks are not much 

affected by the amateur ‘souvenir collecting divers’. 

 

The Underwater Operation of Benevolent 

In 1990, Mr. Bernard Bodd of Benevolent Heritage Inc submitted a proposal to the Rolga 

Cultural Heritage Committee for the survey and recovery of the Coeur de lô Ocean. After 

extensive research, Benevolent discovered the wreck in 1993 locating 12 nautical miles from 

Rolga’s baseline. The actual location was not made known to the public for security reasons. 

The National Geographic has described the find as the most ‘bedazzling underwater treasure 

ever found today’ with an estimated worth more than USD $1 billion.  
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The Respondent then approved the project and signed the ‘Partnering Agreement 

Memorandum’ with the Claimant on 27th September 1995. The agreement contains clauses 

governing, inter alia, the project plan, sharing arrangements, merchandizing income and 

confidentiality.  

 

Many artefacts have been recovered from the wreck. Some have been auctioned off at overseas 

auction houses to partly finance the costs of the project. The Respondent has yet to reveal the 

actual collection to the public, but a maritime exhibition was set up within the National 

Museum by the Respondent in 2000 to showcase some items. Nevertheless, a government 

underwater archaeologist stationed on site suggested that some artefacts (e.g. Chinese 

porcelains) were destroyed due to poor handling of objects by the Claimant’s personnel.  

 

Protection of Underwater Cultural Heritage in Rolga 

Since then, the Respondent has taken steps to strengthen protection of underwater cultural 

heritage. The new economic plan introduced in 2000 promises a sustaining use of its cultural 

resources. In late 2000, a new law was passed to empower the Minister of Rolga Cultural 

Heritage to designate a site as a restricted area to protect wrecks from unauthorized 

interference. Internationally, the Underwater Cultural Heritage Convention was adopted on 

2nd November 2001 and was ratified by the Respondent on 9th January 2005.  

 

The Agreement between Rolga and Astoria in 2001 

Following these, the Repondent entered into an agreement on the ‘Protection of Astorian 

Wrecks’ with Astoria in 2001 to protect wrecks where both countries share genuine ‘historical 

and cultural’ significance. Astoria agreed to transfer all its rights of wrecked ancient vessels off 
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the coast of Rolga to the Respondent and the Respondent agreed to recognize Astoria’s 

continuing interest, particularly for historical and other cultural purposes, in articles recovered 

under this agreement. The ‘Guiding Principles’, to be read together with the 2001 

Astoria-Rolga Agreement, contain provisions governing, inter alia, the partition of 

archaeological collections such as statistical samples and rare objects.  

 

The Activities of the Aquatic View 

Meanwhile, Aquatic View (óAquaticô), a specialized tour operator was given a permit by 

Rolga to organize exclusive underwater trips to view the wreck of Coeur de l óOcean. Their 

staff have posted on Aquatic’s website photographs and videos they have taken from the 

wreck. The activities of Aquatic have, according to the Claimant, jeopardized their ongoing 

television documentary deal with an International Broadcasting Company but the Rolgan 

Historic Monument Executive Agency was unable to deal with the matters.  

 

The Dispute between the Claimant and Respondent  

By 2003, the Claimant felt that further investment would only be adverse to the business 

interests. The parties took steps at finalizing the distribution of artefacts recovered from the 

wreck but failed. The Claimant raised a concern with the Respondent as to the unfair 

distribution of artefacts contrary to the 1995 Agreement. The dispute is now brought before the 

International Center of Arbitration pursuant to Article 10 of the 1995 Agreement. 
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SUMMARY OF PLEADINGS 

Moot Point A 

 

The Respondent interfered with the Claimant's contractual rights and performance pursuant to 

the 1995 Agreement in three ways. 

 

First, the Respondent concluded an agreement with the state of Astoria in 2001. This 

agreement confers on Astoria a continuing interest ‘for historical and cultural purposes’ in 

Astorian articles recovered from vessels including the Coeur de l'Ocean. While the 2001 

Astoria-Rolga Agreement is silent as to legal enforceability of this interest, it is contended 

that this entails a substantive right to decide on the disposition of artefacts historically derived 

from Astoria. Therefore, Clause 5 of the 1995 Agreement has been interfered with since the 

Respondent would have to take into account considerations outside of the 1995 Agreement. 

 

Second, ratification of the Underwater Cultural Heritage Convention has created a set of 

obligations upon the Respondent which are incompatible with the 1995 Agreement. The 

treaty prohibits the 'commercial exploitation' of artefacts, which, on reasonable interpretation, 

runs contrary to the sharing arrangements of Clause 5. The requirement to raise public 

awareness and report activities also runs contrary to the Respondent's duty of confidentiality 

to the Claimant, pursuant to the 1995 Agreement. The foremost preferred method under the 

treaty, that of preservation of heritage in situ is also fundamentally incompatible with the 

purpose of the 1995 Agreement, which is the retrieval of the artefacts, as evident from 

Sections 2 and 3. 
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Third, by the Respondent permitting Aquatic to organize and make profits from the site runs 

contrary to the Claimant's exclusive salve rights and the Respondent's duty of confidentiality. 

 

Moot Point B 

 

The Claimant's exclusive right of photographing and documenting of the Coeur de l' Ocean 

derives from two legal sources. First, the right can be derived as contractually implied term. 

Exclusivity was within the contemplation of the parties as the 1995 Agreement itself is 

designed to confer exclusive salvage operation rights for the Claimant. Exclusivity itself 

recognizes the considerable time, effort, money and ingenuity expended by the Claimant in 

locating the Coeur de l' Ocean. Second, there is persuasive authority in the common law for 

the proposition that salvage rights include exclusive rights to photographing and documenting. 

Technological developments have made changes on salvaging shipwrecks and created 

modern forms of protection and preservation of the ship in situ. Accordingly, the common 

law has provided a limited extension to salvage rights in order to adapt to this change. 

 

Moot Point C 

 

Clause 5 of the 1995 Agreement does not provide the appropriate basis in which to calculate 

artefact profit or distribution as a number of its terms are uncertain or meaningless, thus 

deprived of their contractual force. By operation of law, the offending contractual terms can 

be severed and leave the 1995 Agreement intact because they are non-essential. Accordingly, 

Clause 5 does not provide the basis to calculate profit or artefact distribution. Instead, the 

Salvage Convention furnishes the necessary criteria for establishing the appropriate 

calculation. 
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PLEADINGS 

 

 

A.�� The Respondent has interfered with the Claimant’s salvage right and performance 

under the 1995 Agreement when it entered into Agreement with Astoria in 2001, ratified 

the 2001 UNESCO Convention on the Protection of the Underwater Cultural Heritage 

and by allowing other tour operator to organize and make profits from visiting activities 

to the site including the taking of photographs. 

 

(1) The Partnering Agreement Memorandum concluded between Astoria and Rolga in 

1995 is a salvage contract conferring on the Claimant a number of rights pertaining to the 

salvage operation 

 

A salvage contract is an agreement ‘entered into between the salvor and the owners of the 

imperiled property, or by their respective representatives, pursuant to an agreement, written 

or oral, fixing the amount of compensation to be paid whether successful or unsuccessful in 

the enterprise’1 The 1995 Agreement is a salvage contract in these terms, which recognizes the 

legality of the salvage operation or salvage service undertaken by the Claimant on the Coeur de 

lôOcean.  

Although the vessel was used for military purpose prior to its sinking, it in fact operated as a 

commercial shipment at the time it sank in the 18002.  One can infer that the Coeur de lô 

Ocean which was full of cargo with the amounts that makes a commercial shipment was not 
                                                
1 According to New Bedford Marine Rescue, Inc. v. Cape Jeweler's Inc., 240 F.Supp.2d 101óô 

2 Moot Problem P.2, Para 1  
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undertaking a duly commission to fight a battle at the time when the ship was sunk. Therefore, 

the Coeur de lô Ocean is not a warship3 at the time it sank even it was used for military 

purposes prior to its sinking.   

 

One would need to establish first the Coeur de lô Ocean and its cargo are historical and second 

the exact location of the shipwreck is by law within the territorial waters of Rolga so that the 

salvage service receives approval from the Respondent, pursuant to the then prevailing 

Rolgan laws of 19904. First, the Coeur de lô Ocean and its cargo are by fact ‘historical objects’ 

and at the ‘historical sites’. The ordinary meaning of ‘historical’ ought to be applied according 

to Article 31 of the Vienna Convention on the Law of the Treaties 1969 (‘VCLT’) and since 

the ship has a history of over 200 years traced back to the Battle of Zamazla it certainty falls 

within the definition of ‘historical’. Second, the ship is located within the territorial waters of 

Rolga.  According to Article 3 of the United Nations Convention on the Law of the Sea 

(óUNCLOSô) which states that ó[e]very State has the right to establish the breadth of its 

territorial sea up to a limit not exceeding 12 nautical miles measured from baselines 

determined in accordance with this Conventionô5.  The exact location of the shipwreck is 12 

nautical miles from Rolga’s baseline but beyond the 10 nautical miles limit. Therefore, the 

Respondent has the sovereign rights to salvage and permit the right to salvage within its 

territorial waters.   

 

                                                
3 United Nations Convention on the Law of the Sea 1982 Subsection C. Article 29óôóôóô 

4 Moot Problem P.3, Para 4 

5 United Nations Convention on the Law of the Sea, Section 2 Limits of the Territoal Sea, Article 3 Breadth of the 
territorial sea 
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The 1995 Agreement also states that the Government of Rolga óshall at all time be considered 

the owner of the shipwreckô. So any salvage claims shall be directed to the Respondent as 

owner of the shipwreck. 

 

The Claimant has a number of contractual rights under the 1995 Agreement.  They include (1) 

the right to salvage6; (2) the right to conservation and documentation of any artefacts that may 

be retrieved from the shipwreck7; (3) the right to refund the deposits and fees submitted once 

the salvage operation demonstrated sufficient progress8; (4) the right to receive a distribution of 

the profit of the artefacts sold9; (5) the exclusive right to use the name of Coeur de lôOcean in 

association with sales and marketing of merchandise related to the ship10; (6) the right to 

terminate the contract when found any serious breach of obligation by the Respondent11; (7) 

the exclusive right to information of the exact location of the shipwreck12. 

 

The Respondent has interfered with the Claimant’s salvage rights and performances in three 

ways. These contractual interferences are (i) the entering of an agreement between Rolga and 

Astoria in 2001, entitled ‘Protection of Astorian Wrecks’, (ii) the ratification of the 2001 

UNESCO Convention on the Protection of the Underwater Cultural Heritage and (iii) the 

permitting of the tour operator Aquatic View to organize and make profits from visiting 

activities to the site including the taking of photographs. 

                                                
6 Moot Problem P.9, Clause 2, 

7 Ibid 

8 Ibid, P.9, Clause 3 

9 Ibid, P.10, Clause 5 

10 Ibid P.10, Clause 6 

11 Ibid P.11,Clause 8 

12 Ibid P.11, Clause 11 
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(1)��The 2001 Astoria-Rolga Agreement has interfered with the Claimantôs salvage rights 

and performance under the 1995 Agreement 

 

The 2001 Astoria-Rolga Agreement recognizes that óAstoria as successor to the property and 

assets of the Astorian ancient wrecks, transfer all its right, title and interest… to Rolga which 

shall accept such right, title and interestô.  The agreement thus recognizes (1) Astorian legal 

title to the ship and artefacts and (2) the further transfer of title to Rolga. This agreement also 

acknowledges (3) that Astoria has a ‘continuing interest, particularly for historical and other 

cultural purposes, in articles recovered’ from any of the vessels referred to in the 2001 

Astoria-Rolga Agreement13. 

 

Therefore, prior to the 2001 Astoria-Rolga Agreement, the Respondent had no legal title to the 

Coeur de lô Ocean, which was vested in Astoria. In the 1995 Agreement, Clause 5 said that the 

Respondent shall óat all time be considered the owner of the shipwreckô and it is submitted to 

be wrong. Clause 5 is therefore void on the ground of common mistake14 since the Respondent 

at the time it entered into the agreement had no legal title of the property for the purpose of 

meeting the terms of Clause 5 with respect to distributing the artefacts according to the Sharing 

Arrangements. 

 

Furthermore, the 2001 Astoria-Rolga Agreement provides for Astoria’s ‘continuing interest in 

the Coeur de lôOcean. The agreement is silent as to how this ‘continuing interest’ is to be 

defined or enforced. Pursuant to the Article 31 of VCLT, it is necessary to give words their 

                                                
13 Elpis Maritime Co v Marti Chartering Co. (The Maria D) [1991] 2 Lloyds's Rep 311 

14 Couturier v Hastie [1856] 8 Ex 40 
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ordinary meaning and consider them in light of the context surrounding the treaty’s conclusion 

to give effect to the treaty’s object and purpose. 

 

It is contended that ‘continuing interest’ means that Astoria has a substantive right to decide the 

use to which the artefacts are put. The Guiding Principles for the disposition of materials from 

Astorian shipwrecks off the coast of the Claimant is indicative of Astoria, taking into account 

the context, having a substantive right. In particular, paragraph 2 sets out the considerations 

governing the partition of archaeological collections, which emphasise that these collections 

should be unified. Both paragraphs 6 and 7 refer to the recovery of statistical samples and less 

common or rare objects. These objects should be made available to a museum of Astoria and a 

museum of Rolga. Further, while the moot facts are silent as to the reason why Astoria 

transferred its legal title to the Respondent, it is important for this point to be taken into 

consideration in interpreting the 2001 Astoria-Rolga Agreement in light of the treaty’s object 

and purpose. The object and purpose of the 2001 Astoria-Rolga Agreement is to give greater 

protection to historic wrecks.  As the territorial state is in a better position to protect historic 

wrecks within its territorial waters than other states, it could reasonably be inferred that Astoria 

sought to ensure maximum protection for Astorian artefacts through transferring legal title. 

However, this was effected on the proviso that the disposition of the artefacts be according to 

agreed principles as to disposition set out in the General Principles.  Therefore, it can be said 

that the 2001 Astoria-Rolga Agreement confers on Astoria a substantive legal interest to decide 

on the future disposition of the artefacts. On this basis, Clause 5 of the 1995 Agreement, which 

set out the terms by which the Claimant and Respondent would distribute artefacts, cannot be 

effective because Astoria also has a right to decide upon the artefact’s future disposition.  

Therefore, the 2001 Astoria-Rolga Agreement has contractually interfered with the Claimant’s 

salvage rights and performance under the 1995 Agreement.  
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(2)��The Respondent by ratifying the 2001 UNESCO Convention on the Protection of the 

Underwater Cultural Heritage (óUnderwater Cultural Heritage Conventionô) has 

interfered with the Claimantôs salvage rights and performance under the 1995 

Agreement 

 

The Respondent has ratified the Underwater Cultural Heritage Convention 15. As a monist 

state, this treaty is of direct incorporation in Rolgan law and takes precedence over national 

law16 .  Under the Underwater Cultural Heritage Convention, the Respondent owes the 

Claimant a number of obligations which are fundamentally incompatible with the 1995 

Agreement: (a) confidentiality clause of the 1995 Agreement is not in conformity with Article 

11, 20 and Rule 7, 30, 31 of the Underwater Cultural Heritage Convention; (b) the 

fundamental purpose of the 1995 Agreement is not in conformity with Article 2.5 and Rule 1 of 

the Underwater Cultural Heritage Convention; and (c) the Sharing Arrangements of the 1995 

Agreement is not in conformity with Rule 2 of the Underwater Cultural Heritage Convention 

 

a)��Confidentiality clause of the 1995 Agreement is not in conformity with Article 11, 20 

and Rule 7, 30, 31 of Underwater Cultural Heritage Convention 

 

The salvage operation which is undertaken by the Claimant is not in full conformity with the 

Underwater Cultural Heritage Convention.  Article 11 of the Underwater Cultural Heritage 

Convention requires the Respondent to notify the Director-General and the Secretary-General 

                                                
15 Ibid, p.4 para 7 

16 Hilaire Barnett, Constitutional & Administrative Law, (5th edition) (London: Cavendish Publishing, 2004), 
p.225 
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of the International Seabed Authority of such discoveries or activities reported to them.  The 

Director-General shall then promptly make available to all States Parties any information 

notified to him. Furthermore, Article 20 and Rule 7 requires the Respondent to take all 

practicable measures to raise public awareness regarding the value and significance of 

underwater cultural heritage. Rule 30 and 31 requires the Respondent to submit interim and 

final reports of the salvage project for public records, including the account of methods and 

techniques employed, results achieved and photographic documentation of the activities. Such 

release of information to the authorities and the public are not in conformity with the 

confidentiality clause17  in the 1995 Agreement that prohibits any release of information 

concerning the contract and all documents relating to its execution, such as the salvage 

operation itself, the list of the artefacts retrieved, the exact location of the shipwreck, 

photograph of the shipwreck and other agreed arrangements. 

 

b)��The fundamental purpose of the 1995 Agreement is not in conformity with Article 2.5 

and Rule 1 of the Underwater Cultural Heritage Convention 

 

The foremost preferred method of dealing with underwater cultural heritage is preservation in 

situ, according to the preamble, Article 2 (5), and Rule 1 of the Underwater Cultural Heritage 

Convention. Accordingly, activities directed at underwater cultural heritage shall be authorized 

in a manner consistent with the protection of that heritage, and subject to that requirement may 

be authorized for the purpose of making a significant contribution to protection or knowledge 

or enhancement of underwater cultural heritage.  This in situ provision is fundamentally 

incompatible with the purpose of the 1995 Agreement, which is the retrieval of the artefacts, as 

evident from Sections 2 and 3 of the 1995 Agreement. 
                                                
17 Moot Problem p.11 Clause 11 
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c)��The Sharing Arrangements of the 1995 Agreement is not in conformity with Rule 2 of 

the Underwater Cultural Heritage Convention 

 

The Underwater Cultural Heritage Convention is clear on the prohibition of commercial 

exploitation against the artefacts, which can be interpreted as, but not limited to, the sale, 

acquisition, barter, or speculative trading of the artefacts according to the preamble and Rule 2 

of the Underwater Cultural Heritage Convention.  This prohibitive provision also runs 

contrary to another fundamental adventure the parties had agreed to embark on, which involves 

the selling of the artefacts, as evident from Clause 5 of the 1995 Agreement. 

 

Therefore, by ratifying the Underwater Cultural Heritage Convention which is not in 

conformity with the 1995 Agreement, the contractual right under the said agreement has 

therefore been interfered. 

 

 

(3)��The Respondent has, by allowing other tour operator to organize and make profits 

from visiting activities to the site including the taking of photographs, interfered 

with the contractual right of the Claimant 

 

Clause 11 of the 1995 Agreement is a confidentiality clause ôgoverning the release information 

concerning the Agreement and all documents relating to its executionô . The Respondent, by 

allowing Aquatic to organize and make profits from visiting activities to the site, including the 

taking of photographs by the staff, has interfered with with the Claimant’s contractual right..  
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As the location of the Coeur de ól Ocean is 12 nautical miles away from the baseline, it 

cannot therefore be viewed from a distance18.  In order to take photographs of the Coeur de lô 

Ocean it would allow the staff of Aquatic to obtain information of the site and access the exact 

location or at least in proximity of the Coeur de ól Ocean. .  The photographs would also allow 

the public to obtain information of the artefacts retrieved and the method of the technologies 

used to salvage.  Such release of information to the third party Aquatic which subsequently 

led to public exposure of documents has interfered with the confidentiality clause of the 1995 

Agreement. 

 

                                                
18 Naval Safety Centre, Salvage, retrieved on 4 September 2009 and available at:  

http://safetycenter.navy.mil/aviation/investigations/membersguide/salvage.htm  
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B.�� THE CLAIMANT HAS EXCLUSIVE RIGHTS OF PHOTOGRAPHING AND 

DOCUMENING OF THE COEUR DE L’ OCEAN  

 

The Claimant enjoys exclusive rights of photographing and documenting of the ship on two 

grounds: (1) by legal implication as an implied term to give business efficacy to the 1995 

Agreement and/ or in the alternative, (2) by common law, recognising the Claimant’s salvage 

rights and/or rights arising under copyright or trademarks 

(1)��The Claimantôs exclusive rights arise as an implied term to give business efficacy to 

the 1995 Agreement  

 

In circumstances where an agreement does not provide expressly for what was contemplated 

by the parties, terms can be implied into the agreement to give effect to the parties’ shared 

intention. Leading common law precedents from the jurisdiction of England and Wales19 and 

Australia20 on implied terms are of highly persuasive value in the state of Rolga21.  

 

In order for a term to be implied into a contract, five conditions22, which may overlap, must be 

met: (i) The term must be reasonable and equitable; (ii) it must be necessary to give business 

efficacy to the contract, so that no term will be implied if the contract is effective without it; (iii) 

it must be so obvious that ‘it goes without saying’; (iv) it must be capable of clear expression; (v) 

                                                
19 The Moorcock (1889) LR 14 PD 64 at 68; BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 

CLR 266 (óBP Refineryô) 

20 Codelfa Construction Pty. Ltd v State Rail Authority of N.South Wales 149 CLR 337 at 347 

21 Yap Nyo Nyok V Bath Pharmacy Sdn Bhd [1993] 2 MLJ 250 at 258,; Sababumi (Sandakan) Sdn Bhd v Datuk 
Yap Pak Leong [1998] 3 MLJ 151. 

22 BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266 
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it must not contradict any express term of the contract. These five conditions are to read 

together with the matrix of facts in which the agreement was set.23  

 

a)�� An implied term of exclusive photography and documenting in the 1995 Agreement is 

reasonable and equitable  

 

A term is not to be implied if an unexpressed term would operate unreasonably and inequitably 

against the presumed intention of the parties24. It is submitted that the exclusivity clause would 

only be reasonable and equitable to included into the agreement for two reasons.  

 

First, the Claimant undertook extensive survey and planning to identify the precise location of 

the Coeur de lô Ocean. The Claimant had carried out years of survey on the waters in addition 

to extensive research and study of records at the maritime archives of Astoria. Some silver 

coins and gold bars from the Coeur de lô Ocean which were classified as ‘rare items’ by 

government archaeologists before the conclusion of the 1995 Agreement. The time, effort, 

money and ingenuity expended by the Claimant over a period of five years indicated the 

dedication by the Claimant when locating the Coeur de lô Ocean in order to secure the contract 

for a duration of twenty-years. Furthermore, at all material times, the Claimant was the only 

salvage company researching and surveying the Coeur de lô Ocean. The Claimant was also the 

only one applying for the approval of the salvage of the Coeur de lô Ocean. Upon the 

conclusion of the 1995 Agreement, the Claimant had also deposited a large sum of money with 

the Respondent. It is only fair and reflective of the operation exclusively demonstrated by the 

                                                
23 Ibid., at 284 

24 Ibid., at 283 
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Claimant that the exclusive rights of photographing and documenting are included in the 1995 

Agreement.  

 

Second, the general scheme of the 1995 Agreement itself is to confer exclusive rights on the 

Claimant following their discovery of the Coeur de lô Ocean. Clause 6 of the 1995 Agreement 

grants the Claimant the right to use the Coeur de lô Ocean’s name in association with sales and 

marketing of merchandise related to the Coeur de lô Ocean. Both parties have also consented 

to keep the 1995 Agreement confidential. These two elements point to that it is the intention of 

the parties to give the Claimant commercial benefits in regard to the Coeur de lô Ocean and to 

keep the entire relevant information secret so that the Claimant can remain the exclusive salvor. 

The monopolistic status conferred is essential to the Claimant in entering into the 1995 

Agreement in light of the investment already made in terms of time, money and effort. It would 

be against the presumed intention of the Claimant and Respondent if other parties were allowed 

to photograph and document the Coeur de lô Ocean.    

 

Therefore, the implied term is reasonable and equitable. 

 

b)��The term must be necessary to give business efficacy to the contract, so that no term 

will be implied if the contract is effective without it. 

 

It is submitted that this term of exclusivity, is necessary to give business efficacy to the 1995 

Agreement. The term ‘business efficacy’ means the desired result of the business in question.25 

                                                
25 Sababumi (Sandakan) Sdn Bhd V Datuk Yap Pak Leong [1998] 3 MLJ 151 at 169 
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The 1995 Agreement was concluded to recognize the Claimant’s right to salvage the Coeur de 

lô Ocean in accordance with the then existing law26.  

 

The right to salvage arises from the common law and leads to a right to claim a salvage 

award.27 As technology advances, other forms of protection and preservation will emerge. 

Multimedia works can contribute to the protection and preservation of the Coeur de lô Ocean, 

in the same manner as keeping artefacts in museums. Videos, films and photographic images 

of the shipwrecks which will be necessary for the preservation of those vessels and artefacts 

that can only remain in situ28.  They can contribute to future scientific and consumer study.29 

The photographs and videos also serve the same end as to the public display of the artefacts 

together in museums which are generally regarded as desirable to historic shipwrecks.30 

Therefore, in conformity with the policy interest of salvage law,31 a salvor enjoys the exclusive 

salvage rights to endeavour to protect the shipwreck by making photographic and 

cinematographic records of the ship in addition to recovering and handling the artefacts with 

great care. 

 

Since the 1995 Agreement is to confer on the Claimant rights to salvage, approve and make 

arrangements for the operation on the Coeur de lô Ocean, the business efficacy of the 1995 

                                                
26 Moot Problem, P.2 Para 4. 

27 International Convention on Salvage 1989 (óSalvage Conventionô), Art.13, MDM Salvage., Inc. v Unidentified 
Wrecked & Abandoned Sailing Vessel [1986] 631 F.Supp. 308 (óMDM Salvageô) at 310, Columbus-America 
Disovery Group v Atlantic Mut. Ins. Co. [1992] 974 F.2d 450 (óColumbusô) at 468, Cobb Coin Co., Inc. v 
Unidentified, Wrecked and Abandoned Sailing Vessel [1982] 549 F.Supp. 540 (óCobbô) at 559  

28 Underwater Cultural Heritage Convention, Art.2(5) 

29 Lindsay v Wrecked & Abandoned Vessel R.M.S. Titanic 1999 AMC 69 at 73 (ó1999 Titanicô) 

30 R.M.S. Titanic v Wrecked and Abandoned Vessel 1996 AMC 2497 at 2499 (ó1996 Titanicô) 

31 1999 Titanic case, supra note 48, at 73 
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Agreement lies heavily on the execution of the rights conferred to the Claimant from the 

Respondent. To successfully bring out the desired result of the 1995 Agreement, which is to 

explore, conserve and document the Coeur de lô Ocean and its artefacts32, the Claimant has the 

exclusive rights of photographing and documenting. This is further supported by the 

confidentiality clause pertaining to the salvage operation..  As pleaded above, photographic 

and cinematographic works are treated as part of the artefacts, so that the same exclusive right 

pertaining to the artefacts will also apply. So the implied term of ‘exclusive rights of 

photographing and documenting’ gives business efficacy to the 1995 Agreement in 

recognizing the salvage rights given under modern salvage law. 

 

Therefore, the term is necessary to give business efficacy to the 1995 Agreement. 

 

c)��The term must be so obvious that ‘it goes without saying’ 

 

In order for a term to be implied, the term has to be so obvious that, if an officious bystander 

were to suggest some express provisions for it in the making of the agreement, the parties 

would testily suppress this individual with a common ‘oh, of course’.33  

 

With the Confidentiality Clause in the 1995 Agreement and the fact that the actual location of 

the Coeur de lô Ocean was not made known to the public for security reasons at the time of 

concluding the 1995 Agreement34, it is obvious that both parties wanted to keep the Coeur de lô 

Ocean’s location and other relevant information away from the public or other parties. To 

                                                
32 Moot Problem, P.9 Para 2 

33 Shirlaw v Southern Foundries (1926) Ltd [1939] 2 KB 206 at 227 

34 Moot Problem, p.3, para 5 
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photograph or document the ship undoubtedly would require the knowledge of, at least, the 

location of the Coeur de lô Ocean. Thus, any parties other than Claimant, if they so wish to 

photograph and document the Coeur de lô Ocean, would not be able to do so without breaching 

the confidentiality clause.  

 

In addition, a deposit was made from the Claimant to the Respondent as an assurance that 

‘funds are available for the conservation and documentation of any artefacts retrieved from the 

site.’35 It can be seen that both parties have intended to document the artefacts. The exclusive 

rights of photographing and documenting of the Coeur de lô Ocean enables the Claimant to do 

exactly just that, by documenting the artefacts since they are found underwater. Thus, when an 

officious bystander suggests to include the exclusive rights of photographing and documenting 

of the Coeur de lô Ocean, both parties would have agreed testily. 

 

Therefore, it is so obvious to the officious bystander that, the Term goes without saying in the 

1995 Agreement. 

 

Further, although the 1996 Titanic case36 has arguably included intellectual property rights 

into the scope of traditional salve rights, it was only due to the special circumstances of the case 

where RMST had been prohibited from any sale of artefacts to finance its operations. 

 

d)��The term must be capable of clear expression. 

 

                                                
35 Moot Problem, p.9, Clause 3 

36 1996 Titanic case, supra note 49 
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The term to be implied must be capable of being expressed clearly and precisely. The term, 

‘Benevolent enjoys exclusive rights of photographing and documenting’ is of clear expression. 

 

e)��The term must not contradict any express term of the contract. 

 

The term, ‘Benevolent enjoys exclusive rights of photographing and documenting’ not only 

does not contradict any express term of the 1995 Agreement. It reinforces and strengthens the 

Claimant 1995 Agreement keeps the confidential spirit of the contract alive. 

 

Therefore, the Claimant enjoys the exclusive rights of photographing and documenting under 

the implied term in the 1995 Agreement.  

 

(2)�� The common law of salvage recognizes the exclusive rights of photographing and 

documenting of the Coeur de lô Ocean to be enjoyed by the salvor. 

 

The principle of the law of salvage is to encourage voluntary salvage services to help vessels in 

need. In case of sunken shipwrecks, the service includes the protection and preservation of the 

historical and archaeological value of the shipwrecks.37 Technological developments have 

made changes on salvaging shipwrecks and created modern forms of protection and 

preservation of the ship in situ.  

 

                                                
37 International Convention on Salvage 1989 Art.13, MDM Salvage case, supra note 27 at 310, Columbus case, 

supra note 27 at 468, Cobb case, supra note 27 at 559  
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Videos, films and photographs of the shipwrecks help to protect and preserve the ship as they 

can be used for future scientific and consumer study.38 So that the imaging of the shipwrecks is 

included as part of artefacts in the law as it serves the same purpose as salvaging items. 

Preservation is particularly important in shipwrecks where the preservation may constitute a 

‘window in time… to an earlier era’.39 The Coeur de lô Ocean sailed on the sea back in the 17th 

century, it had lead many notable adventures. Therefore, salvors enjoy the exclusive rights of 

photographing and documenting of the ship just like they have the right to prevent other parties 

from entering the operation. 

 

In RMS Titanic Inc v Haver40 the US Court rejected any notion that an exclusive right to 

photograph is part of a traditional salve rights. The Court stated: ‘The law does not include the 

notion that the salvor can use the property being salvaged for a commercial use to compensate the salvor 

when the property saved might have inadequate value.’41 However, the case is distinguished. Since 

RMST had been prohibited from any sale of artefacts to finance its operations, the value of the 

vessel lies solely on such images produced [emphasis added]. Whereas in the present case, the 

Claimant and Respondent will cooperate and sell the artefacts retrieved from Coeur de lô 

Ocean, the images derived from the exclusive rights of photographing and documenting are 

only secondary to the true value of the Coeur de lô Ocean. The images derived from the 

exclusive rights are not produced to compensate the Claimant for any inadequate value of the 

artefacts, they are produced to promote the protection and preservation of Coeur de lô Ocean 

and therefore is in conformity with the salvage law.  In fact, it is suggested that this rejection 
                                                
38 1999 Titanic case, supra note 48 at 73 

39 Moyer v. The Wrecked and Abandoned Vessel, Known as the Andrea Doria 836 F. Supp. 1099, 1994, AMC 1021 
(D.N.J. 1993). 

40 RMS Titanic, Inc. v. Haver 1999 AMC 1330 

41 Ibid, at 1358 
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of rights by the Appeal Court (4th Circuit) would favour excavation to the detriment of 

conservation or exploration in situ as salvors would have to recover artefacts in order to raise 

funds to finance their projects.42 

 

Therefore, the Claimant has the exclusive rights of photographing and documenting of Coeur 

de lô Ocean. 

 

(3)��The Claimant can establish the exclusive rights of photographing and documenting 

arising under copyright or trademarks  

 

Clause 2 of the 1995 Agreement allows the Claimant to conduct a pre-disturbance survey in 

advance of the approved project plan which aims to explore the ship, conserve and document 

any artefacts that may be retrieved. The pre-disturbance survey and the later approved project 

both involve exploration of the ship. It is reasonable to infer that photographs and videos 

related to the ship were made for such purpose, especially in the preliminary and planning stage 

of the salvage operation. These photographs and videos are subject to copyright protection 

under Rolgan law43 such that the Claimant has the exclusive rights of photographing and 

documenting of the ship.  

 

Photographs and videos are protected under Rolgan law. Photograph is expressly classified44 

while video is classified as ‘films’ by Foo Loke Ying & Anor v Television Broadcasts Ltd & 

                                                
42 C.J.S. Forrest, ‘Salvage Law and the Wreck of the Titanic’ [2000] LMCLQ Part 1 February, p.11 

43 Section.6, 7 Malaysia Copyright Act; Art 1 WIPO Copyright Treaty 1996; Art 7 Berne Convention for the 
Protection of Artistic and Literary Works 1886 

44 Malaysia Copyright Act 1987, s3  
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Ors 45 . Copyright protection of photographs essentially lies on how the photograph is 

reproduced as the photographer’s personal choice of subject matter, angle of photograph 

lighting and positioning. These are the author’s work of origination which should be 

protected46 . Films being of any fixation of a sequence of visual images47  enjoy similar 

properties that photographs have in addition to the arrangement of images.  

 

The photographs and videos taken in the survey trips record the physical properties of the ship 

and its surrounding area. It is reasonable that such images cannot be taken underwater without 

any expert equipment and lighting. The degree of skill involved in lighting is enough to satisfy 

the threshold of originality in photographs and thus is the subject matter of the copyright of the 

photographs and videos.48 Since only the Claimant has been conducting survey and study of 

the ship and salvage operation during all material times, such lighting setup is impossible to be 

reproduced by other salvors or laymen divers to see the ship. In these circumstances, the 

Claimant enjoys copyright protection as a result of their documenting to date. On this basis, 

exclusive rights of photographing and documenting are essential to protect the Claimant’s 

copyrights on their photographs and videos. 

 

Therefore, the Claimant has the exclusive rights of photographing and documenting of Coeur 

de  lô Ocean. 

 

                                                
45 Foo Loke Ying & Anor v Television Broadcasts Ltd & Ors [1985] 2 MLJ 35 (SC) 

46  Antiquesportfolio.com plc v Rodney Fitch & Co (the Times, July 21, 2000) 2001 E.C.D.R. 5 
(“Antiqueportfolio”) at 58 

47 Malaysia Copyright Act 1987, s3 

48 Antiquesportfolio case, supra note 46 at 59 
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C.�� The calculation of profits and/or distribution of artefacts between the Parties 

should be made solely on the basis of salvage legal principles. 

 

(1)��The Claimant, by ratifying the Underwater Cultural Heritage Convention, has 

anticipatorily repudiated the 1995 Agreement, giving rise to a claim for damages. 

 

It is well established in Common Law precedent that when one contracting party signals their 

intention not to continue or complete their side of the obligations under the contract, then the 

other party may treat the signal as an offer of repudiation, accept the repudiation, and sue for 

damages49. It is clear from Section A of the present Pleadings that the Respondent has a 

number of obligations under Underwater Cultural Heritage Convention which are 

fundamentally incompatible with the 1995 Agreement.  

 

According to Jordan CJ in Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd,50 whose 

dictum was subsequently approved by the High Court of Australia in Associated Newspapers 

Ltd v Bancks,51 whether a term in the contract assumes the status of a condition depends 

essentially on ówhether it appears from the general nature of the contract considered as a whole, 

or from some particular term or terms, that the promise is of such importance to the promisee 

that he would not have entered into the contract unless he had been assured of a strict or 

substantial performance of the promise, as the case may be, and that this ought to have been 

apparent to the promisor.ô 

 
                                                
49 Hochster v De la Tour (1853) 118 ER 922.  

50 Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd (1938) 38 SRNSW 632 at 634. 

51 Associated Newspapers Ltd v Bancks (1951) 83 CLR 322. 
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The ground upon which the non-breaching party is able to claim compensation is clearly 

articulated by the judgement of Alderson B in Hadley v Baxendale52 which states that the 

non-breaching party óought to receive [what] may fairly and reasonably be considered [as] 

arising naturallyô in the event of contractual performance. 

 

Therefore, the Claimant has a legal right to claim expectation loss damages against the 

Respondent.  It is submitted at this time that the expectation loss for the above purpose of 

measuring the relevant damages ought to be based solely on the salvage legal principles.  This 

is further elaborated below. 

 

(2)��Clause 5 of the Agreement does not provide the appropriate basis in which to 

calculate for distribution as its terms are deprived of their contractual force on the 

grounds of being uncertain and meaningless 

 

It is well established in the common law that in order for a contract to be binding, there must 

be a concluded bargain, that is, one which settles everything that is necessary to be settled 

and leaves nothing to be settled by agreement between the parties53. There is no concluded 

contract where further agreement is expressly required in the contract54.  

 

First, the table containing those percentages under Clause 5 of the 1995 Agreement is not 

operational unless and until the parties have agreed upon the selling expenses of the artefacts. 

                                                
52 Hadley v Baxendale (1854) 9 Exch 341 

53 May and Butcher Ltd v R (1929) [1934] 2 KB 17n at 21, HL, per Viscount Dunedin; Walford v Miles [1992] 2 
AC 128 at 138 

54 CPC Consolidated Pool Carriers GmbH v CTM Cia Transmediterranea SA, The CPC Gallia [1994] 1 Lloyd's 
Rep 68 
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Nowhere in the 1995 Agreement stipulates that the parties have already agreed on the selling 

expenses. However, agreement to agree may become enforceable if the parties, upon closer 

examination, have actually agreed upon a mechanism that can supplement the necessary 

certainty such as demonstrated in Fletcher Challenge Energy Ltd v Electricity Corp of New 

Zealand Ltd.55 Nowhere in the facts suggests that the parties have stipulated such a mechanism 

for ascertaining the selling expenses. Therefore, the first part of Clause 5, including the table, is 

deprived of its contractual force. 

 

Second, according to Nicolene Ltd v Simmonds,56 contractually meaningless terms can be 

ignored by the contracting parties. Here, under Clause 5 of the Agreement that once a certain 

pre-condition is satisfied, the Claimant ówill be entitled to own and possess its relative share of 

the remaining artefacts.ô Two observations can be made with respect to this clause. First, it is 

not clear at all, when looking at the entire Clause 5 as a whole, whether the phrase óremaining 

artefactsô actually refers to those items that have not been appraised or those items that are 

sitting at the bottom of the sea. This observation may by itself deprive of the term its 

contractual force because of its vagueness. Second, the adjacent phrase órelative shareô - 

however that may be ascertained which almost certainly presents some difficulties in its own 

light - must refer to some kind of division of artefacts.  However, by examining the inventory 

list supplied, it is immediately obvious that many of the items are not and were never meant to 

be divisible.  It is very difficult to see how óolives and picklesô, óunknown liquidô, or bottled 

óspicesô can be reasonably divided into any relative shares, given their intrinsically indivisible 

natures. Therefore, the second sentence under Clause 5 of the 1995 Agreement is also deprived 

of its contractual force. 

                                                
55 [2002] 2 NZLR 433. 

56 [1953] 1 QB 543 (óNicoleneô) at 551. 
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Finally, the third sentence under Clause 5 of the 1995 Agreement speaks of the parties’ 

aspiration as to óendeavour to formulate a joint marketing planô.  This comes dangerously 

close to the agreement to agree concept as discussed above, and is therefore equally deprived of 

its contractual force. 

(3)��The above vitiated contractual terms can be severed and leave the 1995 Agreement 

intact because they are non-essential. 

 

Contractual terms that are non-essential may be severed, while leaving the rest of the contract 

intact.  This proposition is supported by Nicolene case,57 Michael Richards Properties Ltd v 

Corporation of Wardens of St. Saviours Parish, Southwark, 58  Williams v Wairarapa 

Automobile Association Mutual Insurance Co.59, and Yiu-Yau-ping v Fong Yee-lan60. 

 

Since the salvage legal principles, which consist of a set of equitable principles specifically 

delineated under Article 13 of the Salvage Convention , are already independently capable of 

serving the same function as the clauses under Clause 5 had purportedly attempted to do yet 

failed in actuality for the want of certainty, those clauses under Clause 5 are therefore 

non-essential in determining what the reward is.   

 

                                                
57 Ibid. at 551.  

58 [1975] 3 All ER 416. 

59 [1943] NZLR 322.  

60 [1992] 2 HKLR 167. 
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It is recognized that the above analysis depends on the applicability of the salvage legal 

principles to the instant contract, and this issue is closely examined in the sections immediately 

below.     

 

(4)��As Clause 5 is severed from the 1995 Agreement, salvage legal principles, as 

enshrined under the International Convention on Salvage 1989, applies and 

furnishes the necessary criteria for gauging the consideration. 

 

a)�� The Salvage Convention is applicable to the Coeur de lô Ocean  

 

The Respondent may contend that the Salvage Convention does not apply to the salvage of the 

Coeur de lô Ocean because they purport it to have the status of a warship. According to Article 

4 of the Salvage Convention, it states that ó[w]ithout prejudice to Article 5, this Convention 

shall not apply to warshipsô.  The Salvage Convention does not explicitly define what a 

warship is. According to Regina (Fogg and another) v. Secretary of State for Defence,61 what 

determines whether a ship is a warship is not the label or the name of the ship. The judgment 

emphasizes a broader approach, looks to the circumstance surrounding the ship at the time of 

its sinking, and refers to whether the ship was actively engaged in military service. If at the 

time when the vessel was sunk, the vessel was at the service of the armed forces, then this 

would form the relevant circumstances for determining the vessel as a warship. In this situation, 

the Coeur de lô Ocean was never destroyed by enemy fire.  By the time the Coeur de lô Ocean 

sank, the battle was already over. The ship went to the bottom of the sea because it had failed to 

battle a monsoon.62 Additionally, the ship was used as a cargo vessel, carrying commercial 

                                                
61 [2006] EWCA Civ 1270 at paras 20 and 31. 

62 Moot Problem., p.2 para 1 
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shipments. Therefore, it is far from a foregone conclusion that the ship was definitely a warship 

and therefore now bars the applicability of the Salvage Convention. 

 

In any event, the Respondent is unable to argue that the Salvage Convention does not apply 

because the salvage operation is under their control. Article 5(2) states that ónevertheless, 

salvors carrying out [salvage operations by or under the control of public authorities] shall be 

entitled to avail themselves of the rights and remedies provided for in this Convention in 

respect of salvage operationsô. Therefore, since this salvage agreement was undertaken by the 

Claimant in conjunction with the public authorities of the Government of Rolga, Article 5(2) 

seems to furnish the Claimant with the right to seek remedies according to the criteria listed 

under Article 13. 

 

b)��The 1995 Agreement has not displaced the Salvage Convention 

 

According to Article 6 of the Salvage Convention, titled Salvage Contracts, the convention 

óshall apply to any salvage operations save to the extent that a contract otherwise provides 

expressly or by implication.ô  Therefore, the Salvage Convention applies prima facie to the 

instant Agreement, unless this applicability can be shown to have been displaced either 

expressly or impliedly. Nothing in the 1995 Agreement suggests that the Salvage Convention 

applicability has been displaced expressly.  Therefore, it is incumbent upon the Respondent, if 

it wishes, to advance the proposition of displacement on the implied ground. In the event that 

the Government of Rolga wishes to advance such an argument, then that argument of 

non-applicability must pass all five limbs of the test for implied terms as pronounced in the BP 

Refinery case.63}  In this instant, it is most probably the case that the facts fail on the business 

                                                
63 Ibid. 
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efficacy limb of test.  Especially with the contractual terms under Clause 5 of the 1995 

Agreement being so uncertain, it simply cannot be the case that having impliedly rejected a set 

of principles that would have filled the void left open by the uncertain contractual terms under 

Clause 5 could actually be capable of improving business efficacy. 

 

c)��Therefore, the calculation of profits and/or distribution of artefacts between the 

parties is to be made solely on the basis of salvage legal principles as provided for 

under the Salvage Convention  

 

Given the applicability of the Salvage Convention, Article 13, titled ócriteria for fixing the 

rewardô, enunciates a set of criteria for the parties to take into account when determining the 

consideration for the salvage operation.  This detailed list of criteria underpins the 

consideration aspect of the Agreement, even when those Clause 5 clauses having been 

deprived of their contractual forces due to their uncertainties. 

 

In other words, once Clause 5 fade away, the expectation loss ensued from the breaches 

committed by the Government of Rolga can be measured according to the salvage legal 

principles as stipulated under Article 13 of the Salvage Convention. 

 

d)��According to the expectation loss flowing from the contractual breaches and the 

salvage legal principles, the Claimant is entitled to claim up to USD 

$1,000,000,000.00. 

 

As already mentioned above, the expectation loss is a derivative of what would have flowed 

from a complete performance of the contract.  In the instant case, what would have flowed 
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from a complete performance of the contract, in physical terms, is the complete salvage of all 

the artefacts associated with the Couer de lô Ocean.  In cash terms, this is the monetary 

equivalence of all the salved artefacts, had the contract been actually performed to its full 

completion, which is estimated at USD $1 billion, according to the National Geographic.64   

 

According to Article 13(1)(a) of the Salvage Convention, the salved value is one criterion for 

the parties to take into account for fixing a reward.  At the same time Article 13.3 further states 

that the reward shall not exceed the salved value of the vessel and other property.  Therefore, 

the upper bound for fixing the reward is USD $1 billion.   

 

Alternatively, the Benevolent is able to claim USD $801,280,000.00  According to the case of 

The Elfrida65, a reward fixed at 90% of the overall value of the artefacts is not excessive for 

gold and other property from shipwreck when the salvor had invested heavily in the up-front, 

lump-sum costs as well as over one year of time at sea.  In the present case, the Claimant had 

invested heavily in the number of years researching and locating the wreck, as well as spending 

a few years already at the sea during the operation.  Therefore, the percentage used in The 

Elfrida case does not seem unreasonable. Applying 90% to USD $1 billion gives USD 

$900,000,000.00. 

 

Additionally, according to Article 13(1)(f), the expenses already incurred by the salvor also 

serves as another criterion exerting its bearing on the amount of the reward.  In this case, as 

just mentioned, the Claimant has already invested in the licence fee of $30,000.00 as well as a 

deposit to the Government in the amount of $1,250,000.00.  Therefore, these sums are also 

                                                
64 Moot Problem., p.3, para 5 

65 The Elfrida 56 f3d 556. 
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available to the Claimant when seeking damage remedies. Therefore the total sum can be 

computed as: USD $900,000,000.00 + USD $ 1,250,000.00 + USD $ 30,000.00. This amounts 

to a grand total of USD $901,280,000.00. 
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CONCLUSION AND PRAYER FOR RELIEF 

 

The Claimant, the Benevolent Heritage Inc., respectfully requests the Arbitral Tribunal to 

adjudge and declare that:  

 

(A)��The Respondent has not interfered with the Claimant’s salvage rights and performance 

under the 1995 Agreement by entering into Agreement with Astoria, by ratifying the 

2001 UNESCO Convention and by allowing the Tour Operators to organize wreck 

diving to the wreck to the wreck site including the taking of photographs; 

 

(B)�� The Claimant has exclusive rights of photographing and documenting of the Coeur de 

l’Ocean; and 

 

(C)�� The calculation of profits and/or distribution of artifacts between the Parties to be made 

solely on the basis of salvage legal principles which amongst to USD $1 billion or 

alternatively USD $901,280,000.00. 

 


