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STATEMENT OF JURISDICTION

Benevolent Heritage Inc. and the Government of Rolga have signed the Partnering

Memorandum Agreement 1995 which contains an arbitration agreement. Pursuant to

the arbitration agreement, Benevolent Heritage Inc. and the Government of Rolga

have agreed to resolve this dispute through arbitration therefore this arbitral tribunal

has the jurisdiction to decide this dispute. The parties shall accept the award of this

tribunal as final and binding, and shall execute it in good faith and in entirety.
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QUESTION PRESENTED

I.  Whether there has been an interference with the rights and performance of the
1995 Partnering Agreement Memorandum by the (1) entering into 2001
Agreement with Astoria, (2) the ratification of the 2001 UNESCO Convention
on the protection of the underwater cultural heritage and (3) allowing tour
operator to make profit by organizing wreck diving into the wreck site of
Coeur de ['Ocean including photographing.

Il. Whether exclusive rights of photography and documentation of the Coeur de
[’Ocean are granted.

I11.Whether the distribution of artifacts should be solely on the basis of salvage

legal principles.
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STATEMENT OF FACTS

The Claimant, Benevolent Heritage Inc., is a salvage company with the expertise in

historic wrecks recovery. It submitted a proposal for the survey and recovery of

significant historical wrecks in Rolgan waters to the Respondent, the Government of

Rolga, for its approval. The Claimant’s proposal involving the recovery of Coeur de

[’Ocean has attracted the interest of the Respondent because Coeur de [’Ocean was

much coveted among deep sea treasure hunters. The Historical and Cultural Society

of Zamzalah has raised its concern for loss of underwater artifacts due to the rampant

lootings of historic wrecks in Rolgan waters and trawl-net fishing.

The exact location of the long sunken Coeur de [’Ocean remained unknown until the

Claimant’s arduous search for the site of Coeur de [’'Ocean. The Claimant presented

some recovered silver coins and successfully persuaded the Respondent to

acknowledge the discovery of Coeur de [’'Ocean. The Respondent approved the

Claimant’s project plan and entered into the Partnering Agreement Memorandum

(“the 1995 Agreement”). Since then, the Claimant has been investing tremendous

effort and enormous amount of money to recover numerous artifacts from Coeur de

[’Ocean .

Under the 1995 Agreement, the parties have agreed to share the recovered artifacts

among themselves. Accordingly, the Respondent has shared some of the proceeds

17




from the sale of the artifacts with the Claimant. However, the joint marketing plan has

not been implemented and the distribution of artifacts has not been finalized and

settled.

Many retrieved properties within the wreck are of commercial nature. It ranges from

an abundance of Chinese porcelains to gold bars. Rare and unique items such as the

two silver daggers with precious stones and 5 pieces of ornaments also were

recovered. With the knowledge of both parties, some artifacts have already been sold

in auctions to foreign countries and some have been added into the maritime

exhibition of Rolgan national museum.

Unknown to the Claimant at the conclusion of the 1995 Agreement, the Respondent

subsequently engaged in other bilateral agreements and treaties with regards to the

Coeur de ['Ocean. It entered into Agreement with Astoria in 2001 and ratified the

2001 UNESCO Convention in 2005. Rolga further passed new national heritage

legislation in 2000 to protect wrecks with historic and cultural significance in order to

provide better protection to wrecks with historic and cultural significance Following

the passing of new heritage law, the Government of Rolga entered into an agreement

on the “Protection of Astorian Wrecks” with the Government of Astoria in 2001. The

repercussion of such was the call to quit and restrict the salvage operation in Rolga.

By 2003, the progressing recovery of the Coeur de [’Ocean was put to a halt. The

18




Claimant considered the recovery was no longer feasible under the circumstances.

Consequently, the parties came together and seek to negotiate the distribution of the

artifacts, which has been resulted into an unfair situation.
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SUMMARY OF PLEADINGS

Despite the competence of the Claimant in the salvage of Coeur de [’Ocean, the

change of circumstances has obstructed the respondent from furthering the

salvage operation. The State of Rolga has interfered with the claimant’s rights

and obligations both as a salvor and a contractual party.

The Claimant’s service amounts to a salvage as it has the accumulative elements

of voluntariness in undertaking a salvable object that is in marine peril. Also, the

application of 1989 Salvage Convention is applicable as the Coeur de [’Ocean is

not a warship and the previous owner, Astoria has never refused the Claimant’s

action.

The interference to Claimant’s rights under the contract is mainly its entitlement

to a fair distribution of artifacts. By entering into the 2001 Agreement with

Astoria, the Respondent has interfered with the sharing arrangement, narrowing

the scope for the disposition the artifacts and rendering rare and unique items to

be kept at National museums for preservation.

The ratification of 2001 UNESCO Convention has resulted into further

interference with the application of general principles of salvage law. In

particular, the ban of commercial exploitation is the product of the Respondent’s

failure to exercise due diligence regarding the ratification of international

conventions.
20




Respondent’s permission given to the other tour operators such as the Aquatic

View to launch tour has interfered with the Claimant’s exclusive possession of

the Coeur de I’'Ocean. First, by allowing tour visiting activities to the Coeur de

[’Ocean and phototaking have breach the confidentiality clause in 1995

agreement. Secondly, there is a breach of exclusive possession over the wreck

and the wreck site, and lastly, the Respondent has interfered with the Claimant’s

exclusive possession over the yet-to-be-saved property.

The exclusive right of photographing and documention is encompassed in the

exclusive possessory right of salvor and could also serve as a form of reward.

Under the evolving notion of historic salvage, the granting of such a right would

enhance the efficiency of salvage as well as promote archaeological preservation

and its provenance. It would, therefore, is not be contrary to the 2001 Agreement

and the 2001 UNESCO Convention.

Such a right can also be derived from the copyright law. Under the Berne

Convention, not only photographs and documentaries of the Coeur de [’Ocean

are copyrightable, but the Claimant is entitled to own the copyright, so as to

exclude all others from reproducing and communicating the work to the public.

Other than the ownership of the copyright in the original photographs and

documentaries, the Claimant also has equitable ownership over the artifacts as

21




they satisfy as works of artistic craftsmanship.

Finally, the distribution of artifacts between the Parties and the salvage reward is
to be based solely on the basis of salvage law. This is due to the fact that the
sharing arrangement of the 1995 Agreement is in an excessive degree, too small

for the Claimant even to complete the salvage operation.
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PLEADINGS

A. THE RESPONDENT HAS INTERFERED WITH THE CLAIMANT’S

SALVAGE RIGHTS AND PERFORMANCE UNDER PARTNERING

MEMORANDUM AGREEMENT (“THE 1995 AGREEMENT”).

The Claimant submits that its salvage rights and performance under the 1995

Agreement are governed by the general principles of salvage law and the International

Convention on Salvage 1989 (1989 Salvage Convention”) because the relevant

operation performed by the Claimant qualifies as salvage. Under the general

principles of salvage law and the 1995 Agreement, the Claimant is entitled to the

salvage rights of equitable reward and exclusive possession of the wreck site of Coeur

de [’Ocean. Moreover, under the 1995 Agreement, the Claimant has exclusive

merchandising rights regarding use of the name “Coeur de I’ Ocean” and the Claimant

has a right to confidentiality with regard to the location of the Coeur de [’Ocean.

The Respondent’s subsequent acts of (1) entering into an agreement with

Astoria in 2003; (2) ratifying the 2001 UNESCO Convention on the Protection of the

Underwater Cultural Heritage (“2001 UNESCO Convention”); and (3) allowing tour

visiting activities of the site including taking of photographs have interfered with the

Claimant’s salvage rights and performance of the 1995 Agreement.
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l. THE CLAIMANT’S SALVAGE RIGHTS ARE PROVIDED BY THE

1989 SALVAGE CONVENTION AND THE 1995 AGREEMENT.

1. The Claimant’s action vis-a-vis Coeur de I’ Ocean is a salvage
operation and it is entitled to salvage rights.

Under the 1989 Salvage Convention Article 1(a), “salvage operation” is defined
as “any act or activity undertaken to assist a vessel or other property in danger in
navigable waters or in any other waters whatsoever.” The Claimant is entitled to
salvage claims if the following elements can be proved accumulatively: (a) the Coeur
de I’ Ocean and its contents are salvable; (b) Coeur de I’ Ocean and its contents were
in marine peril; (c) the service was not performance of existing obligations and the

Claimant has successfully recovered a significant collection of artifacts.

a. Coeur de I’ Ocean and its contents are salvable.

A salvable property is “any property not permanently and intentionally attached
to the shoreline and includes freight at risk.”® The idea of excluding wreck salvage
has not been incorporated into the 1989 Salvage Convention although it was proposed
at the 1989 Diplomatic Conference.® Therefore, under the 1989 Salvage Convention,

salvable property includes sunken vessels and cargoes because they are not properties

! The Blackwall, 77 U.S. (10 Wall.) 870, 2002 AMC 1789 (1870); The Sabine, 101 U.S. 384 (1880);
Eke Boesten, Archaeological and/or Historic Valuable Shipwrecks in International Waters Public
International Law and What it Offers, (2002 Hague), p. 102.
2 Article 1(c) of the 1989 Salvage Convention.
3 LEG/CONF.7/CW/WP.19; Michael Kerr, ‘The International Convention on Salvage 1989, How it
came to be?’, 39 Int’l & Comp. L. Q. 530 (1990), p. 548.
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“permanently and intentionally attached to the shoreline”.*

Underwater cultural heritage (“UCH”) falls within the scope of application of the
1989 Salvage Convention. Article 30(1)(d) of the 1989 Salvage Convention allows
State Parties to reserve the right not to apply the 1989 Salvage Convention when the
property involved is maritime cultural property of prehistoric, archeological or
historic interest and is situated on the sea-bed. It follows that the 1989 Salvage
Convention will not apply to historic shipwrecks only when the State Party has made
the reservation.”

Although Coeur de I’ Ocean is a sunken historic wreck, it is still salvable
because it falls within the broad definition of salvable property in Article 1(c) of the
1989 Salvage Convention which merely excludes properties “permanently and
intentionally attached to the shoreline”. Rolga has not made any reservation pursuant
to Article 30(1)(d) of 1989 Salvage Convention to preclude application of salvage law
to historic wrecks. It cannot, therefore, argue that the 1989 Salvage Convention is

inapplicable.

b. Coeur de I’ Ocean and its contents were in marine peril.

The Coeur de I’ Ocean encountered a danger of loss due to its sinking and danger

* R.M.S. Titanic Inc. v. The Wrecked and Abandoned Vessel, 920 F. Supp. 96; Cobb Coin Co., Inc v.
Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540; Martin Davies, ‘Whatever
Happened to the Salvage Convention 1989?°, 39 Journal of Maritime Law and Commerce 4 (2008)
® David Bederman, ‘Historic Salvage and the Law of the Sea’, 30 U. Miami Inter-Am. L. Rev. 99,
110-11 (1998); David Bederman, ‘Maritime Preservation Law: Old Challenges, New Trends’, 8
Widener L. Symp. J. 163, 171 (2002).
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of being looted®. “Marine peril” exists where there is a likelihood of misfortune which
might possibly expose the property to loss if the service where not render.’

Admiralty courts generally considered long-sunken wrecks to be in marine peril
due to the “danger of loss”.2 A long sunken wreck was considered to be in danger in
Robinson v Western Australia Museum where it was held that “salvage is not limited
to recovery of property in or from a ship which is actually in distress; it extends to
recovery of property in or from a ship which has lain at the bottom of the sea for a
long time.”® The court in Cobb Coin Co. v. Unidentified, Wrecked and Abandoned
Sailing Vessel further explained that “property is far less certain of being recovered
once it has sunken [... because] its sinking sharply increases the degree of danger to
its continued existence and utility as property.”*

The Coeur de I’'Ocean has sunk for more than two centuries and therefore “its
sinking sharply increases the degree of danger to its continued existence and utility as

property.” The physical existence of the contents of Coeur de [’ Ocean was in danger.

Some unidentified artifacts were swept away and got trapped in trawl-net fishing

® Moot Problem, 3.
" The Charlotte (1848) 3 Wm. Rob. 68, 71; The Strahnaver (1875) 1 App. Cas. 58, 65 (P.C.); The
Mount Cynthos (1973) 58 L.I.L. Rep. 307, 308.
& Treasure Salvors Inc. v Unidentified, Wrecked and Abandoned Sailing Vessel (1978) 569 F. 2d 330,
337(5" Cir.); Sarah Dromgoole, “UNESCO Convention on the Protection of the Underwater Cultural
Heritage 2001: implications for commercial treasure salvors”, [2003] LMCLQ 317, 325; David
Bederman, “Rethinking the Legal Status of Sunken Warships”, 31 Ocean Development and
International Law 97 (2000), p. 112.
® (1977) 138 CLR 283, 330.
10°(1982) 549 F. Supp. 540, 557 (S.D. Fla.).
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nets.'! An additional danger of theft is present in this case because Rolgan territorial
waters are notorious for illegal treasure hunting activities. Many wrecks within

Rolgan territorial waters have become preys of treasure hunters.*?

c. Voluntariness and success of the Claimant’s salvage are not an

issue.

The salvage services must be offered voluntarily without any existing
obligations.™® It is undisputed that the Claimant volunteered to recover artifacts from

the sunken Coeur de I’ Ocean.**

Since at least 71,770 pieces of artifacts have been
recovered,™ it is clear that the Claimant has performed a substantial salvage service,
and it is entitled to the right to exclusive possession and equitable reward.*

Coeur de I’ Ocean Was a salvable property in marine peril. The service to rescue
Coeur de I’ Ocean and its contents volunteered by the Claimant qualifies as a salvage.

Thus, the Claimant is entitled to salvage rights provided by general principles of

salvage law.

2. The Respondent cannot challenge the application of the 1989
Salvage Convention.

The Respondent cannot challenge the application of 1989 Salvage Convention

because (1) it is not a warship at the time of salvage operations; (2) the artifacts

1 Moot Problem, 3.
2 pid.
3 The Neptune, (1824) 1 Hagg, 227, 236; Clan Steam Trawling Co. Ltd. V Aberdeen Steam Trawling
and Fishing Co. Ltd. 1908 S.C. 651, 658.
Moot Problem, 94.
> Further Clarifications of Moot Problem, {18.
1 Moot Problem, 912 (See the list of artifacts under the Rolgan Government’s custody).
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should be separated from Coeur de [’Ocean; and (3) the owner of Coeur de [’'Ocean

has not refused the salvage service.

a. Coeur de I’ Ocean is a wreck rather than a warship or State-owned
non-commercial vessel.

Coeur de I’ Ocean is not a warship nor State-owned non-commercial vessel today.
Article 4 of the 1989 Salvage Convention provides that “this Convention shall not
apply to warships or other non-commercial vessels owned or operated by a State [...]”.
The essential point of time for determining whether the property was in marine peril is
at the time when the assistance was rendered.'” Similarly, the issue is whether at the
time of the service rendered Coeur de ['Ocean was a warship or State-owned
non-commercial vessel.

The only legal definition of warship can be found in Article 29 of the 1982
United Nations Convention on the Law of the Sea (“1982 UNCLOS”), which was
recognized as a reflection of customary international law.*® It defines warship as a
ship belonging to a State’s armed forces, bearing distinguishing markings as to
nationality, commanded by a duly commissioned officer who is included on
appropriate service lists, and manned by a crew under regular armed forces discipline.

Long sunken warships do not fall within the above definition. Sunken wrecks

7 Francis D. Rose, Kennedy and Rose The Law of Salvage, (Sweet & Maxwell 2002), 1333.
18 Madeline Albright, United States Department of State, Cable Text, Protest of Seychelles Excessive
Maritime Claims, Doc. No. 82 STATE 156775, unclassified, Doc. No. 119676; United States
Presidential Proclamation on UNCLOS, Mar. 10, 1983.
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neither are under the command of an officer, nor do they have “a disciplined crew”
manned under the command of a responsible officer nor are in service of the state.'
During the negotiations of the 1989 Salvage Convention, it was considered to be
unrealistic to apply this definition to old sunken warships.?® The court in Baltimore,
Crisfield & Onancock Line Inc. v United States has also taken the position that a
sunken wreck could not be classified as ship because it lost the capability of
navigation, which is the featuring characteristic of the definition of “ships”.? Rather
long sunken ships fit in the definition of “wrecks”, which means property vast ashore
or remaining at sea after a marine casualty.*?

Long before 1995, at the time of assistance, Coeur de [’Ocean had ceased to be a
ship and had been transformed into a wreck. The fact that Coeur de I’'Ocean was used
for military purpose in the ancient past is irrelevant.”® At the time of Claimant’s
assistance, Coeur de ’Ocean was merely a wreck “remaining at sea after a marine
casualty”. Hardly should a wreck be considered as a “warship” under Article 29 of
1982 UNCLOS because it cannot be used for battle or even navigation. In any event,

Coeur de I’Ocean is a State-owned non-commercial vessel since it was used to carry

¥ Migliorino, “The Recovery of Sunken Warships in International Law” in Vukas, B. (ed.), Essays on
the Law of Sea, Sveucillisna Naklada Liber Zagreb, 1985, pp.244-258, at p. 251.
2 ¢.2/Informal Meeting- August 16, 1979; C.2/Informal Meeting- March 14, 1980; C.2/Informal
Meeting- March 19, 1980 and C.2/Informal Meeting- March 19. 1980.
21 140 F.2d at 230 (4" Cir. 1944); Anastasia Strati, The Protection of Underwater Cultural Heritage:
An Emerging Objective of the Contemporary Law of the Sea,(1995 Martinus Nijhoff Publishers), p.
221.
22 Norman Palmer and Ewan McKendrick (ed.), Interests in Goods, (LLP 1998), p. 142.
2 Further Clarifications of Moot Problem, {5.
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large amount of commercial shipments.?

b. The vessel and cargoes should be separated.

It is incorrect to assert that the 1989 Salvage Convention should be inapplicable
to both the Coeur de [’'Ocean and the commercial cargoes aboard because private
properties should be separated from the State’s vessel. In Borgships, Inc. v M/V
Macarena®, the court held that state immunity only applies to State’s property but not
property not belonging to a State but carried aboard a State’s vessel.

The archival records have shown that the cargoes aboard are private owned
property.?® Large amounts of cargoes on board of Coeur de I’Ocean are commercial
shipments?” belonging to the merchants. These private owned cargoes should be

subject to the 1989 Salvage Convention.

C. The owner of the Coeur de I’ Ocean has not refused the salvage
service.

The law of salvage presumes that the owner desires the salvage service unless the
owner expressly states otherwise.?® In the Sea Hunt®®, the unequivocal rejection of
salvage made by Spain, the owner of the sunken historic wreck, was respected by the

court and hence the salvage claims were defeated.®

% Moot Problem, 1.

 Nos. CIV.A. 923119.

% Moot Problem, 1.

Moot Problem, 1.

%8 R.M.S. Titanic Inc v Haver, 171 F3d at 963

% Sea Hunt, Inc. v. Unidentified Shipwrecked Vessel or Vessels (E.D. Va. June 25 1999) (Opinion and
Order) (Docket 2:98cv281)

% |bid, at pp. 19-22.

N
3
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All along, the owner (Astoria) of the Coeur de [’Ocean has not made any
unequivocal rejection of salvage. The Respondent has not expressly refused the
Claimant’s salvage service but has accepted the Claimant’s salvage service and
entered into the 1995 Agreement. Therefore, the Respondent cannot challenge the

Claimant’s salvage claim.

II. THE RESPONDENT HAS INTERFERED WITH THE CLAIMANT’S
SALVAGE RIGHTS AND THE PERFORMANCE OF THE 1995

AGREEMENT.

1. By entering into an agreement with Astoria on the “Protection of
Astorian Wrecks” (“2001 Agreement”), the Respondent has
interfered with the Claimant’s contractual rights to share the

recovered articles.

a. The 2001 Agreement substantially interferes with the performance

of the sharing arrangement provision under the 1995 Agreement.

Essentially, the Claimant and Respondent have agreed that all the recovered
articles are disposable through sharing or sale. The 1995 Agreement entitles the

Claimant to a share out of all the recovered artifacts which is proportionate to the
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monetary value of the recovered articles.> However, the 2001 Agreement requires the
Respondent to protect the historic, educational and scientific value of the articles
recovered.®? More importantly, it allows Astoria to have priority over the Claimant in
the course of sharing the articles recovered from Coeur de I’ Ocean. The operation of
the Guiding Principles attached to the 2001 Agreement should reduce substantially the
Claimant’s share of some artifacts.

The agreed sharing arrangements become an empty promise because many
articles should no longer be subject to sharing or sale after the 2001 Agreement.
Paragraph 7 of the Guiding Principles ensures that Astoria and Rolga would acquire
representative collections of the less common or rare objects. Articles recovered in
small quantity must fall onto the hands of Astoria and Rolga. Accordingly, the
Claimant cannot share the rare items like the “bronze cannon with Astorian marks”,
“silver container”, “bronze forks”, “silver pendant” and “silver daggers with precious
stones” which is as pricey as 3.2 millions dollars.®

Furthermore, the Guiding Principles prohibits “unnecessary splitting of a sample

of closely similar objects” so that both Astorian and Rolgan museums shall have

“ample materials” or “a complete series” of the articles “to enable a scholar to make

1 Moot Problem, Appendix 1, 15.

¥ Moot Problem, Appendix 2, 1.

¥ Further Clarifications of the Moot Problem, 118.
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the initial qualitative studies.” In particular, porcelains are likely to be classified as
protected artifacts. In the salvage of Fort San Sebastian shipwreck, where the contract
stipulates that the salvor and the Government shall respectively entitled to 50% of the
recovered artifact, the Government had kept 72.73% of the porcelain because many
pieces of porcelain were classified as protected artifacts. Consequently, there were not
many left over to sell or share.®* Similarly, the “Chinese porcelains” and “silver coins
with Astorian marks” are of substantial archaeological value and therefore should go
to the Respondent and Astoria leaving a small quantity for the Claimant to share.
Earlier the Claimant had contested the unfair distribution of the recovered articles

which was contrary to the 1995 Agreement.*

b.  The 2001 Agreement binds the Respondent.

Article 2(a) Vienna Convention on the Law of Treaties 1969 (“VCLT”) defines
treaty as “an international agreement concluded between States in written form and
governed by international law [...].” The customary rule that treaties are of obligatory
nature, pacta sunt servanda, is enshrined in Article 26 of VCLT which requires
performance in good faith.®” Treaties are written agreements that amount to substitute

legislation undertaken by States.*®

¥ Moot Problem, Appendix 2, 12, 16.

* Diaro de Noticias 24 June 2008, available at

http://www.arg.de/downloads/news/june2008_dn_english.pdf, last visited on 28 August 2008.

% Moot Problem, §12.

3" International Law Commission, Yearbook of the International Law Commission, 1966, vol. Il., 211.

% International Law Commission, Yearbook of the International Law Commission, 1966, vol. I1., 188;
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The 2001 Agreement is an inter-state agreement®® between the Respondent and
Astoria®® and is “governed by international law” whilst Article 6 of the 2001
UNESCO Convention requires bilateral agreements aiming at preservation of UCH to
be “in full conformity with” the 2001 UNESCO Convention.** The Respondent is
bound to dispose the articles recovered from Coeur de [’ Ocean in strict accordance
with the Guiding Principles attached to the 2001 Agreement because any “wrecked
ancient vessels of Astoria lying on or off the coast of Rolga and the articles thereof”

shall be subject to the 2001 Agreement.*?

2. The Respondent has interfered with the Claimant’s salvage rights

by the ratification of the 2001 UNESCO Convention.

a. The Claimant’s recovery work of Coeur de I’ Ocean and its

contents are governed by the 2001 UNESCO Convention.

The 2001 UNESCO Convention applies to “activities directed at underwater
cultural heritage” including the territorial waters.”® Such activities mean “activities

having UCH as their primary object and which may, directly or indirectly, physically

Malcolm Shaw, International Law (6" ed.), (2008 Cambridge), p.93.

¥ Available at http://www.shipwreck.net/pam. Also see P.J. O’Keefe & L.V. Prott, Law and the
Cultural Heritage Volume 1 Discovery & Excavation, (1984, Professional Books Limited), P. 290.
0 Moot Problem, 9.

“L Article 6 of the 2000UNESCO Convention.

2 Moot Problem, 9.

* Article 7 of the 2001UNESCO Convention.
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disturb or otherwise damage UCH.”** The broad definition of UCH covers any
underwater artifacts which have been are over 100 years old.*

Coeur de 1’ Ocean and its contents sank sometime in the 1800s and thus far
exceed the 100-year underwater requirement in the above definition.*® The purpose
of the 1995 Agreement is to recover objects from Coeur de [’ Ocean which would
directly physically disturb them. Hence, the Claimant’s recovery work is governed by

the 2001 UNESCO Convention because it amounts to activities directed at UCH.

b.  The Claimant’s salvage rights have been denied due to the
incompatibility of the 2001 UNESCO Convention with principles

of salvage law.

The 2001 UNESCO Convention does not completely ban the application of
salvage law. However, the application of salvage law becomes extremely difficult
since it only provides a very narrow exception whereby salvage can takes place.*’
Article 4 of the 2001 UNESCO Convention provides that salvage law can be
exceptionally applicable only if the salvage project is authorized by the relevant

authorities, is in full conformity with the 2001 UNESCO Convention, and ensures that

“ Article 1(6) of the 2001UNESCO Convention.
** Craig Forrest, “A New International Regime for the Protection of Underwater Cultural Heritage”, 51
Int’l & Comp. L. Q. 511, at 524.
“ Moot Problem, 1.
" Tullio Scovazzi, “The 2001 UNESCO Convention on the Protection of the Underwater Cultural
Heritage” in Barbara T. Hoffman, Art and Cultural Heritage Law, Policy and Practice, (Cambridge
2006), p.289
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any recovery of UCH achieves maximum protection.

The requirement of being “in full conformity with” the 2001 UNESCO
Convention in reality shall bar the commercially-motivated salvage operations. The
2001 UNESCO Convention is based on the assumption that commercial recovery of
UCH is incompatible with the preservation of UCH.* It attempts to protect the
archaeological value of UCH by eliminating recognition of any economic value.*

Article 2(7) and the Annex Rule 2 of the 2001 UNESCO Convention explicitly
prohibit “common exploitation of underwater cultural heritage for trade or speculation
or its irretrievable dispersal”. Trading, selling or bartering of artifacts as commercial
goods is forbidden.

It is submitted that both the Claimant’s and the Respondent’s initial intention in
salvaging articles from Coeur de I’ Ocean was mainly commercial in nature.® Since
the selling of artifacts is prohibited under the 2001 UNESCO Convention®, the
Claimant will not be able to enforce its rights regarding the artifacts because the 2001

UNESCO Convention does not allow selling of artifacts.

8 UNESCO Convention on the Protection of the Underwater Cultural Heritage, Preamble, 8
* Craig Forrest, “A New International Regime for the Protection of Underwater Cultural Heritage”,
(2001) 51 Int’l. Com. L. Q. 511
* Moot Problem, Appendix I, 15
> Article 2(7) and Annex Rule 7 of 2001 UNESCO Convention
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C. The applicability of salvage law was guaranteed by 1982 UNCLOS

at the conclusion of the 1995 Agreement.

Article 303(3) of the 1982 UNCLOS specifically provides that provisions
protecting archaeological objects shall not affect “the law of salvage or other rules of
admiralty”. This reflects that the State parties regard salvage law applicable to historic
wrecks.

Despite the ratification of the 1972 Convention Concerning the Protection of the
World Cultural and Natural Heritage (“Heritage Convention 1972”) by the
Respondent, the Claimant’s excavation work is still permissible since Heritage
Convention 1972 applies exclusively to movables,®® whereas the wreck and very
often artifacts in the wreck are movable.>* The main purpose of the 1995 Agreement
IS to recover artifacts from Coeur de I’Ocean which are movables. Thus, the artifacts
are not protected by the Heritage Convention 1972.

Since the Respondent has ratified the 1982 UNCLOS in February 1993, the
guarantee provided therein that salvage law and admiralty law shall be unaffected has

become part of Rolgan domestic law. Hence, the Claimant can legitimately expect that

%2 UNESCO Executive Board, “Feasibility Study for the Drafting of a New Instrument for the
Protection of the Underwater Cultural Heritage”, 146 EX/27, Paris, 23 March 1995, q15; Geoffery
Brice, Maritime Law of Salvage, (Sweet & Maxwell 1999), 4-16.
%% Heritage Convention 1972, Article 1
¥ UNESCO Executive Board, “Feasibility Study for the Drafting of a New Instrument for the
Protection of the Underwater Cultural Heritage”, 146 EX/27, Paris, 23 March 1995, 142; Francesco
Francioni (ed.), The 1972 World Heritage Convention A Commentary, (Oxford 2008), p.43
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salvage law should be applied in this case.

d. The Respondent should have acted with due diligence when

ratifying the 2001 UNESCO Convention.

When ratifying a treaty, a State should have considered whether such ratification
would result in inadmissible interference in its affairs.®> The lengthy treaty-making
procedures, involving ratification, acceptance, approval and accession, are
sophistically designed to enable Governments to reflect fully upon the treaty before
deciding to ratify it.”® Reservation should be interposed before ratification of a treaty
particularly when a State wishes to preclude a treaty’s application which would lead
to violation of the State’s obligation.57

Pursuant to Article 30 of the 2001 UNESCO Convention, “no reservations may
be made to the Convention”. Article 29, however, of the same Convention allows “a
State to make a declaration to the depositary that this Convention shall be inapplicable
to specific parts of its territorial sea”.

The 2001 UNESCO Convention was finalized in November 2001 while the

Respondent ratified it in January 2005.°® The Respondent had at least 3 years to

%5 1999 I.L.C. Report (A/54/10) 246.
% Sir Arthur Watts LCMG, The International Law Commission 1949-1998 vol. 11, (1999 Oxford), p.
729
* Richard W. Edwards, Jr., “Reservations to Treaties”, 10 Mich. J. Int’l L. 362 (Year of publication of
article and other details)
*% Moot Problem, 116
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thoroughly study its purpose and impact. In spite of the full knowledge of the
obligations owed by the Respondent to the Claimant, the Respondent continued to
ratify it without making a declaration to the depositary that it shall be inapplicable to
the site of Coeur de ’Ocean S0 as to avoid interference with the Claimant’s salvage

rights. Thus, the Respondent should be held liable to compensate the Claimant.

3. The Respondent has interfered with the Claimant’s salvage right
to exclusive possession by allowing tour visiting activities to the site

including the taking of photographs.

a. The Respondent has breached the confidentiality clause in the

1995 Agreement.

The confidentiality clause in the 1995 Agreement protects the secrecy of all
information concerning the execution of the salvage operation.*

As held in Electro CAD Australia Pty Ltd & Ors v Mejati RCS Sdn Bhd & Ors®,
where a contract provides a confidentiality clause, Parties are bound to keep the
protected information confidential and cannot disclose it without authorization.®

According to the “springboard doctrine”, information carrying commercial advantage

% Moot Problem, Appendix 1, 111
%0 11999] FSR 291
81 Campbell v Frishee [2002] EMLR 656; Peter Pan Manufacturing Corp v Corsets Silhouette Ltd
[1964] 1 WLR 96
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deserves secrecy in order to protect commercial value.?? Only the owner of the secret
information is entitled to exploit it.

Accordingly, the Respondent is bound by the 1995 Agreement not to directly or
indirectly disclose the location of Coeur de I’ Ocean. Even before the 1995 Agreement,
the Claimant has spelt out its intention keep the location secret.® The Respondent
could have well contemplated that the tour operator would further expose the
information of Coeur de I’ Ocean when promoting the trips.%* Therefore, by allowing
the visiting activities of the tour operator, the Respondent has breached the

confidentiality clause of the 1995 Agreement.

b. The tour operation interfered with the Claimant’s salvage right to

exclusive possession over the wreck site.

The concept of possession is central to the operation of salvage law. Exclusive
possession provides the salvor an undisturbed environment to conduct the salvage
work by granting the salvor exclusive occupation of the site.®

To establish a salvor’s possessory rights over the salvage site, according to

%2 Terrapin Ltd v Builders Supply Co(Hayes) Ltd & Others [1967] RPC 375, per Roxburgh J, at 391:
Electro CAD Australia Pty Ltd & Others v Mejani RCS Sdn Bhd & Others [1999] FSR 291 at 307. See
also Ackroyds Ltd v Islington Plastics [1962] RPC 97 ; Seager v Copydex Ltd [1967] 1 WLR 923;
Coco v AN Clark (Engineers) Ltd [1969] RPC 41 at 47
% Moot Problem, 5.
% Moot Problem, 11.
% PJ. O’Keefe & L.V. Prott, Law and the Culture Heritage Volume 1 Discovery & Excavation
(Professional Books Limited 1984), 120.
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Morris v Lyonesse Salvage Co. Ltd®®. the salvor must show that first, he has animus
possidendi, and, secondly, that he has exercised such use and occupation as is
reasonably practicable having regard to the subject matter of the derelict, its location,
and the practice of salvors. The Tubantia®” held that the plaintiff had absolute
possession over the wreck arising out of his effective control and that any persons’
interference with the salvor’s operation amounted to a trespass to goods. The salvor’s
possessory right is even exclusive to the owner.®®

The Claimant’s active recovery work in the wreck is evidenced by the large
quantity of articles recovered from The Coeur de I’Ocean.”® Since the Claimant has
been actively conducting operation on the site of The Coeur de ['Ocean, it has actual
possession over the site. Therefore, the Claimant is entitled to exclusive possessory

right over the site.

c. The Respondent has interfered with the Claimant’s exclusive

possession over the yet-to-be-saved property.

The Claimant submits that at the material time he was entitled to exclusive
possession of the vessel, Coeur de I’ Ocean, because it was a yet-to-be-saved property.

Upon rendering salvage service, a court of admiralty will protect the inchoate right of

% (1970) 2 Lloyd’s L.R. 59, 61.
67 (1887) 13 App.Cas. 160 at 181.
%8 Cossman v West (1887) 13 App. Cas. 160; Martin Davies, “Whatever Happened to the Salvage
Convention 19897, 39 J. Mar. L. & Com. 463, p.491.
% Further Clarifications of Moot Problem, {18.
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salvors in yet-to-be-saved property for a reasonable period.”® It protects the wreck
from interference by others.”

The Claimant submits that the vessel, Coeur de I’ Ocean, was a yet-to-be saved
property. Both parties have contemplated to recover the wreck. The proposal
submitted by the claimant and accepted by the respondent was “for the survey and
recovery of significant historical wrecks belonging to the era of expansion of Astorian
presence in the region.”’? Both parties have intended to ultimately salvage Coeur de
[’ Ocean.

Therefore, the Claimant was entitled by salvage law to conduct the salvage
service freely without any persons interfering with Coeur de I’ Ocean. The
Respondent’s action in allowing tours to take place to the site of The Coeur de

[’Ocean infringes the Claimant’s right to exclusive possession.

B. The Claimant is entitled to enjoy exclusive rights of photographing and

documenting of Coeur de I’Ocean

The salvor’s exclusive photographic and documentation rights of the wreck are

vested in salvage principles. Specifically, such salvor’s right is derived of exclusive

" Treasure Salvors, Inc. v. The Unidentified Wrecked and Abandoned Sailing Vessel, 1983 AMC 2040 ,
1983 AMC 2055 , 546 F.Supp. 919, 929 (S.D Fla. 1981); Roberta Garabello, 2003, The Protection of
Underwater Cultural Heritage Before and After the UNESCO Convention (Martinus Nijhoff Publishers,
2003) p. 70.

™ Eke Boesten, Archaeological and/or Historic Valuable Shipwrecks in International Waters Public
International Law and What it Offers, p. 114.

2 Moot Problem, 94.
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possessory rights” and as a form of salvage reward’*. Such exclusive rights are also
provided under copyright law as photographic works and documentaries are protected

by Berne Convention’®, which excludes all others from reproduction of such works’®.

The Claimant is entitled to enjoy exclusive rights of photographing and

documenting of Coeur de [’'Ocean under (I) salvage law and (I1) copyright law.

. SALVAGE LAW ACKNOWLEDGES THE EXCLUSIVE RIGHTS

OF PHOTOGRAPHING AND DOCUMENTING OF THE SALVOR.

1. Exclusive possessory right of salvor also encompasses exclusive

right of photograph and documentation

As submitted above, the Claimant has exclusive possession over Coeur de
I’Ocean against the whole world, including the owner. 7" The court considered that
any persons photographing or documenting the wreck “would have to get very close
to the wreck and on the site with powerful lights”.” Similarly, the process of

photographing and documenting Coeur de I’'Ocean may cause irreparable damage to

™ The Tubantia (1887) 13 App.Cas. 160 at p. 181, per Sir Barnes Peacock, Cossman v West and British
American Assurance Co (1814) 1 Dods. 414 at p. 416: “Salvors in possession whose services have
been accepted and who are competent to complete the service ought not to be interfered with”: The
Glory (1850 8 L.T. 582. Benedict on Admiralty (7" ed., 1980), Vol. 3A, Chap. 11, 1 151-154
™ Salvage Convention art. 13, for adequacy of reward, Bureau Wijsmuller NV v Owners of the Tojo
Maru (No. 2) [1972] A.C. 242
> Berne Convention, art.2
’® Berne Convention, art.9, 1996 WIPO Copyright Treaty, art. 3
" The Tubantia (1887) 13 App.Cas. 160 at p. 181, per Sir Barnes Peacock, Cossman v West and British
American Assurance Co (1814) 1 Dods. 414 at p. 416: “Salvors in possession whose services have
been accepted and who are competent to complete the service ought not to be interfered with”: The
Glory (1850 8 L.T. 582. Benedict on Admiralty (7" ed., 1980), Vol. 3A, Chap. 11,  151-154
® R.M.S. Titanic Inc. v The Wrecked and Abandoned Vessel, 1996 A.M.C. 2497, p. 2499
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its body . Therefore, the Claimant is entitled to exclude others from photographing
Coeur de I’Ocean as it is intrusive to the Claimant’s exclusive possession of Coeur de

[’Ocean.

2. The evolving notion of historic salvage acknowledges the exclusive

rights of photograph and documentation.

The primary purpose of salvage is for “preservation of property”79 and the
salvage law is “primarily concerned with the successful recovery of the vessel”®.
According to the case of MDM Salvage, there is a common practice to benefit the
salvors for their salvage effort in preserving the artifacts from the ‘“historical
salvage”.®! As in Deep Sea Research Inc. v The Brother Jonathan®, the US court has
granted salvor the right for exclusive possession of the wreck for purpose of the
preservation of archaeological value and integrity of the shipwreck,® same reason is
compatible to the granting of exclusive rights of photographing and documenting

The fact that Coeur de 1’Ocean’s location would not have been found without the

Claimant’s skill and labour, it will be forever lost®. Therefore, such rights must be

™ The Akaba, 54 F. 197, 200 (4th Cir. 1893). See also The Sabine, 101 U.S. 384 (1880); CADG, 974

F.2d at 460-61

% MDM Salvage Inc, v The Unidentified, Wrecked and Abandoned Sailing Vessel, ,631 F. Supp. at 312

8 MDM Salvage Inc v The Unidentified, Wrecked and Abandoned Sailing Vessel, 631 F. Supp at 312

82 883 F. Supp. 1343, 1362-1363 (N.D. Cal. 1995), overruled at the (4™ Circuit), however, it has been

decided wrongly

8 Eke Boesten, Archaeological and/or historic valuable shipwrecks in international waters: Public

International Law and What it offers, TMC Asser Press, The Netherlands, 2002. 100-101

% Platoro Ltd., Inc, v. The Unidentified Remains of a Vessel, 614 F.2d 1051, 1055-56, 1981 AMC 1087,

1102-03 (5th Cir. 1980) Columbus-America Discovery Group v Atlantic [1995] A.M.C. 1985 U.S.
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http://international.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1986116960&ReferencePosition=312

granted to the salvor to further such historic salvage. This outweighs the importance
of keeping the wreck under the seabed as Coeur de [’Ocean would not have been
found. The exclusive rights of photographing and documentation is consistent with
the primary purpose of traditional salvage to preserve salved property because it
provides salvors a way to generate funds in a non-destructive manner. This is
consistent with the rising societal awareness of protection of underwater cultural
heritage and the new rule against “irretrievable dispersal” of artifacts.®

Furthermore, the term of “commercial exploitation” in the context of 2001
UNESCO Convention is against measures that render the heritage lost, for example,
by way of barter or sold.%® The making of films and photographs does not amount to
commercial exploitation as it does not render the item itself irrecoverable.!” The grant
of such right is compatible with the 2001 UNESCO Convention for such rights to be

granted.

3. Granting of exclusive rights of photograph and documentation is
neither contrary to the 2001 Agreement nor the 2001 UNESCO

Convention as it promotes archaeological preservation and to

Court of Appeals (4™ Cir.), E.L. Soba v Fitzgerald [1997] A.M.C. 2254, HMS Thetis (1833) 166 E.R.
312
%2001 UNESCO CONVENTION Annex Rule 2
86 i

Ibid.
8 Sarah Dromgoole, “UNESCO Convention on the Protection of the Underwater Cultural Heritage
2001: implications for commercial treasure salvors”, [2003] LMCLQ 317, p.319
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respects its provenance .

Ratification of the 2001 UNESCO Convention is a sign of growing societal
awareness to preserve of underwater cultural heritage. The selling of recovered
artifacts has become restricted under the 2001 UNESCO Convention and this affects
the rights of the salvor under traditional salvage law. The Claimant submits that there
is a need for a creative expansion of salvage law® since the original method of
selling salved artifacts which are rare and historic is no longer permissible under 2001
UNESCO Convention.* Therefore , it is the best option for salvors to gain funding
without having to resort to commercial exploitation of the Coeur de I’Ocean and other
underwater cultural heritage®.

Since the law protecting underwater cultural heritage is a “fairly recent
addition” to the concerns of the salvage law. Therefore the tribunal should use the law
in “novel ways” to reach this policy goal. This is because given the fact that
underwater cultural heritage was developed by the expansion of traditional salvage
law®® that the courts should support the idea that sole salvors needs funding for

salvage.”? In the light of common law spirit, the law of salvage should evolve

8 Columbus-America Discovery Group v. Atlantic Mut. Ins. Co., 794 F.2d 450, 468 (4™ Cir. 1992)

% 2001 UNESCO CONVENTION Annex Rule 2

% Recommendation 1486 (2000) Maritime and fluvial cultural heritage, 16

° Ibid, 1386, Also refer to examples such as the Marex, 952 F.Supp. at 830 (issuing a blanket

injunction that would assuredly include photography), Justin S. Stern, ‘Smart Salvage: Extending

Traditional Maritime Law To Include Intellectual Property Rights in Historic Shipwrecks’, 68 7 2489,

pg. 2537

% Marian Leigh Miller, ‘Underwater Cultural Heritage: Is the Titanic Still in Peril As Courts Battle
46
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together with the growing societal awareness of protection of underwater cultural
heritage.”® This can be noticed in the museum worldwide where number of artifacts

has increased by many folds.*

I Copyright provides The Claimant the exclusive rights of

photographing and documentation of “Coeur de I’Ocean”

Exclusive rights of photographing and documentation can also be granted
through copyright. In law, the copyright is vested in a copyrightable work and
is legally own by the author. Copyright ownership can be given by legal and
equitable assignment of the right to the rightful person where such assignment
is reasonable to do so. In that situation, the assignee can have the exclusive
rights of photographing and documentation. By virtue of this principle the

Claimant has such exclusive rights of over the Coeur de [’Ocean.

1. Photographic works and documentaries of the Coeur de I’Ocean

are protected works under the Berne Convention.

Photographic works and documentaries are works in material form.* They fall

Over the Future of the Historical Vessel?’ 20 EMORYILR 345, 386
% Recommendation 1486 (2000) Maritime and fluvial cultural heritage
% Valentina Sara Vadi, ‘Investing in Culture: Underwater Cultural Heritage and International
Investment Law’, 2009, 42 Vand. J. Transnat’l L. 853, p.900
% Berne Convention, art. 2(2), see also Per Pincus J in Roland Corporation v Lorenxzo & Sons Pty Ltd
(1991) 22 IPR 245 at p. 252, cf. Copyright Act 1968(Australia) s22(1)
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within the list of protected works under article(2)(1) of Berne Convention. As the first
salvor-in-possession of “Coeur de ['Ocean”, the Claimant is the first publisher of
photographs and documentaries, given the fact that they are the author of these works;
they are entitled to enjoy exclusive rights of photographing and documenting of the
Coeur de 1'Ocean. Therefore, any further taking of photographs *® and
documentations®” would be subject to infringe copyright for reproduction® of the

photographs and documentations of the salvor’s work.

2. The Claimant has equitable ownership of the copyright that

subsists in the “Coeur de I’Ocean”.

Many historic artifacts in Coeur de [’'Ocean are protected works of artistic
craftsmanship as they carry unique artistic quality, thus, they are copyrightable. In

relations to the copyright subsisting in the artifacts in Coeur de [’Ocean, all has been

1.99

transferred from Astoria to Rolga in 200 As the transfer was worded in such a

5,100

way that it reads “all rights, title and interests” ", it should be interpreted so as to

include intellectual property rights and commercial interests as it can be generally

% Berne Convention, art. 2(1), 7(4), cf. Copyright, Designs and Patents Act 1988 (UK) s 4(2), cf. J.A.L.
Sterling, World Copyright Law, 2008, p. 262
°7 Berne Convention. Art. 2(1), J.A.L. Sterling, World Copyright Law, 2008, p. 263
% Berne Convention. Art. 9, Right of Reproduction
% Facts, moot problem 9
100" Facts, moot problem § 9
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construed from such action'®. Intangible as these rights may be, ownership can be

transferred.’®® The sharing agreement’® between the Respondent and Claimant has

therefore been implied by licensing or assigned by equity so as to include copyright.
1996 WIPO Copyright Treaty !> and Berne Convention does not define

6

ownership.® 1t is not restricted solely to the author,*® and this is because copyright

is transferrable.’” As in the case of Griggs v Evans, it was held that copyright can by

assigned based on equitable grounds,*®

in this case, copyright of “Coeur de [’Ocean”
has been equitably assigned to the Claimant.

Therefore, even if the photographs or documentaries were not directly copied
from the Claimant’s work, photographing and documenting of the Coeur de I’'Ocean
would be infringing the Claimant’s equitable copyright ownership over the artifacts.
As it is the exclusive rights of owners of copyright to communicate the works to the
public, for example, by way of internet websites, which is protected under 1996

WIPO Copyright Treaty.’® This is especially the case under the new law as Rolgan

Cultural Society urged the Respondent to declare Coeur de [’Ocean as a restricted

191 Viienna Convention on Law of Treaties, art. 31(1) General Rule of Interpretation

192 Albert & Sons v Fletcher Construction Co Ltd [1974] NZLR 107

13 Moot problem, appendix(1)

10471996 WIPO Copyright Treaty, Article. 6-8

1% Berne Convention, Article, 8-9

105 Berne Convention, Article 7

7 Ibid.

108 R. Griggs Group Ltd, R. Griggs & Co Ltd, Airware Ltd v. Ross Evans, Raben Footwear Pty Ltd,
Ronny Leopold Lewy, Garry Lewy [2005] E.C.D.R. 30

109 1996 WIPO Copyright Treaty, art. 8

o

o
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area. '

3. Photographing and documentation constitutes the act of

reproduction

The photographing and documentation of an artistic work, even if it is in the
form of a two dimensions work created out of a three dimensions amounts to
reproduction.™™ This is based on the two elements of reproduction in copyright terms,
which includes the resemblance to, and actual use, of the copyright work.'** The
actual use of the work is taken into account based on the fundamental notion of
copyright law, which is to protect the expression of an idea, but not the idea itself*>.

The phototaking and documentation of the Coeur de [’Ocean in the context of
Aquatic View suggests that these acts will constitute act of reproduction. This is
because not only will the photos resembles without other photos given the limited
light and technology in underwater photography but also, the actual use of these
photos and documentaries is the same as the way the Claimant uses it. Means for the

purpose marketing and the purpose of broadcasting to the public, therefore, the

Claimant is entitled to the right of photographing and documenting as the right of

119 Moot problem, 110
11 Copyright Act 1968, s21(3)
112 S\W Hart & Co Pty Ltd v Edwards Hot Water System (1985) 159 CLR 466 High Court of Australia
113 Kenrick v Lawrence (1890) 25 QB 99
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reproduction is protected under Berne Convention.

4. Exclusive rights of photographing and documentation will also
constitute the “act of communication to the public” as defined

under 1996 WIPO Copyright Treaty

WIPO defines communication to the public as when a person make available to the
public of their works which one may access by themselves.'** The recognition of
such rights is due to the “technological developments and communication
technologies on the creation and use of literary and artistic works.'*

The Claimant submits that the actions of Aquatic View in uploading the photographs
and video clips onto the website for promotional purpose amount to communication to
the public of the work. Therefore, the existence of exclusive rights of photographing
and documenting is required to be granted in pursuant to the technological
development. This is of the view that even without the reproduction of the work,
simply by making it accessible on internet is equally as detrimental to the Claimant
economically or even a more severe effect. Thus, the Claimant is entitled to enjoy

exclusive rights of photographing and documenting as an exclusive right to

communicate the Coeur de I’Ocean to the public.

14 WIPO Copyright Treaty, Art.8
1151996 WIPO Copyright Treaty, Preamble
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C. THE CALCULATION OF PROFITS AND/OR DISTRIBUTION OF
ARTIFACTS BETWEEN THE PARTIES IS SOLELY BASED ON

SALVAGE PRINCIPLES

1. If the reward provided is excessive small, the tribunal should

interfere according to salvage law principles.

As submitted above, since the Claimant’s recovery work qualifies as salvage, the
Claimant’s salvage rights, including its right to equitable reward, are governed by the
salvage law. Assuming the 1995 Agreement is a salvage agreement, despite the
ascertainment of the quantum of remuneration stipulated in the 1995 Agreement, the
relevant salvage principles are applicable to ensure that the salvor gets an equitable
reward. *° Salvage law empowers the tribunal to set aside an inequitable
remuneration agreement.*’

The Respondent cannot rely on Article 6 (1) of the 1989 Salvage Convention to

insist that the 1995 Agreement supersedes the provision for the fixation of salvor’s

remuneration in the 1989 Salvage Convention. Article 7 (b) of the 1989 Salvage

116 The Lyrma (No. 2) [1978] 2 Lloyd’s Rep. 30 at33, per Brandon J; The Inna [1938] P.148 at 157
17" Geoffrey Brice, Maritime Law of Salvage, (Sweet & Maxwell 1999), 15-153
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Convention provides that any terms of a contract may be annulled or modified if the
payment under the contract is in an excessive degree too small for the service actually
rendered. The court in The Theodore held in favour of the salvor to set aside the

inequitable agreement. '8

In determining whether the agreed remuneration is
excessively small, the tribunal should compare the agreed sum with the sum fixed by
the criteria provided in Article 13 of the 1989 Salvage Convention.*** Moreover, in
The Westbourne the court increased the salvors’ reward by 50% due to the change of
circumstances rendering the agreed remuneration excessively small for the service
actually rendered.*?

The Respondent should not be allowed to rely on the vagueness in the sharing
arrangements provision to pay the Claimant an excessively small remuneration. The
Respondent has caused the change of circumstances by ratifying the 2001 UNESCO
Convention and entering into the 2001 Agreement with Astoria. Accordingly, the
Respondent should withhold the costly artifacts from sale or adopts an unreasonably
conservative appraisal methodology rendering the Claimant’s reward becoming

excessively small. The Claimant submits that the tribunal should annul the inequitable

sharing provision under the 1995 Agreement and apply the criteria provided in Article

118 (1858) Swa. 352; The Kingalock (1854) 1 Spinks E. & A. 263
19 The Phantom (1890) 15 P.D. 135; Francis D. Rose (ed.), Kennedy and Rose the Law of Salvage,
(Sweet & Maxwell 2002), 1951
120 (1889) 14 P.D. 132
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13 of the 1989 Salvage Convention to grant the Claimant an equitable reward.

CALCULATION OF PROFITS

Applying Article 13 of the 1989 Salvage Convention, the relevant provisions are

utilized in order to calculate the salvor’s reward.

In the view that the reward must be fixed with “a view to encouraging salvage

operations”, the calculation will be based on an adequate percentage of the monetary

value of the salved value of artifacts appraised. All expenses incurred and time used

will also be taken into account.

Following is the application of art.13 of the 1989 Salvage Convention:

Art.13(a) sets the basis of the calculation for reward, the total appraised value of the

artifacts adds up to $63,784,000. In which the maximum sum of the salvage may not

exceed the salved value, therefore, it will be calculated by percentage.

Art.13(b) rewards the skill and effort in preventing damage to the environment, no
harm was done to the environment since there was no complain from the competent
authority under 1972 World Natural and Cultural Heritage Convention, this increases

the reward by 20% of the sum of appraised value of the artifacts.

Art.13(c) take into account of the success in collecting 66,000 artifacts, it is to the

extent that it is sufficient to create representative collection of artifacts for scientific

research and archaeological preservation gives the additional 10%.

Art.13(e) states that the skill and effort taken by the Claimant in locating the wreck,
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surveying, documenting and recovering the artifacts should be awarded, a further 20%
should be rewarded.

Art.13(j) recognize the state of readiness and efficiency and the value thereof A
10,000 chinese porcelains was retrieved in mint condition,

80% of the appraised value of the salved items should be rewarded, including the
refund of all fees and expenses incurred from the salvage.

The Claimant is therefore entitled to $51027200 plus fees and expenses incurred.

CONCLUSION AND PRAYER FOR RELIEF

Claimant requests the Arbitration Tribunal to rule and declare that:

I. The Respondent, by ratifying the 2001 UNESCO Convention, entering the
Agreement with Astoria in 2001 and by allowing tour operator to organize
visiting activities to the site including taking of photographs has interfered
with both the Claimant’s salvage rights and its rights under the 1995
Agreement.

ii. The Claimant is entitled to enjoy the exclusive rights of photography and
documentation of the Coeur de [’Ocean

iii. The calculation of profit and/or distribution of artifacts will be based solely
on the salvage principles.

iv. Should the tribunal find that the distribution of artifacts is no longer
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possible in pursuant to Sharing Arrangement in the 1995 Agreement, the

salvage reward shall be calculated according to Article 19 of the 1989

Salvage Convention.

Damages for the breach of this Agreement.
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