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STATEMENT OF JURISDICTION

Benevolent Heritage Inc (“Heritage Inc.”) and thev@rnment of Rolga have submitted
the present dispute before the International Ceoftékrbitration, pursuant to Clause 10 of the
Partnering Agreement Memorandum and Rule 1(1) efRlules for Arbitration of the Kuala
Lumpur Regional Arbitration Center (KLRCA), to bead together with Article 1 of the
UNCITRAL Arbitration Rules 1976. The Parties shatcept any Judgment of the Court as final

and binding upon them and shall execute it inntgety and in good faith.

XV
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QUESTIONS PRESENTED

Whether the Government of Rolga has interfered Bithevolent Heritage Inc’s salvage rights
and performance under the 1995 Agreement whentéresh into Agreement with Astoria in

2001 and Ratified the 2001 UNESCO Convention onRtaection of the Underwater Cultural
Heritage and by allowing other tour operator toamige and make profits from visiting activities

to the side including taking photographs.

Whether Benevolent Heritage Inc. has exclusivetsigth photographing and documenting of the

Coeur de I' Ocean

Whether the calculation of profits and/or distribatof artifacts between the Parties to be made

solely on the basis of salvage legal principles

XV
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STATEMENT OF FACTS
BACKGROUND

In the 17" century, Astoria a colonial empire of the Westswaing the riches of the
New World of the East to finance her military adweas. An adventure by the Coeur de I
Ocean led by Captain Van Cleef in 1800 conqueredzasa, now a territory of Rolga. Coeur de
I’ Ocean was laden with precious cargo pillageanfithie city and its palace. En route to another

destination, the vessel sank due to the monsoon.

Since its independence, Rolga has prospered ocu#tgrie and tourism, particularly eco-
tourism attributable to its astounding collectidrcoltural and natural resources as well as World
War Il war wrecks. This lured treasure hunters thiarea causing some wrecks to be targets of
illegal treasure hunting. Reports have been madehbyHistorical and Cultural Society of

Zamzala of extensive lootings in territorial watefdRolga.
DISCOVERY OF COEUR DE L' OCEAN

In 1990, Mr. Bernard Bodd, a renowned Astorian @alend major shareholder in
Benevolent Heritage Inc proposed to the Rolga Calltderitage Committee for the survey and
recovery of historic wrecks. The plan attracted dttention of the Government of Rolga as it
involved the discovery of the Coeur de I’ Oceanlldvang extensive research by Heritage Inc,
they found the vessel to lie 12 nautical miles frieoigan baseline. To obtain the approval of the
government, some silver coins were recovered frow@ $ite, confirmed by government
archaeologists as ‘rare items’ in mint conditioheTNational Geographic estimated the find as

worth more than USD 1 billion.

XVI
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THE SIGNING OF THE 1995 AGREEMENT

The Government ultimately approved the project d@hd ‘Partnering Agreement
Memorandum’ was signed on2Beptember 1995 which included provisions for menclizing
income from the wreck. Some of the many artifaeisovered from the wreck have been
auctioned off to fund the project. The Governmeas ftoncealed the actual collection of
recovered artifacts from the public, but showcaseghe of them in the National Museum in

2000. This has doubled the number of tourist visithe museum.
CHANGE IN ROLGAN GOVERNMENT POLICY

Subsequently, the Government of Rolga adopted tNESLCO Convention on the
Protection of the Underwater Cultural Heritage iovBmber 2001 as part of their new policy to
enhance appreciation of cultural heritage. The reanomic plan introduced in the same year

promised more efforts by the Government in probtgctultural resources.

A new law passed in late 2000 gave the MinisteRalija Cultural Heritage the authority
to designate areas of cultural significance asrictstl areas. In 2001 Rolga entered into an
agreement on the “Protection of Astorian Wrecksthwthe Government of Astoria. The main
objective was to provide better protection to Mstovrecks where both countries shared
historical and cultural legacy. In the Agreementtdkia agreed to transfer all its rights in
Astorian ancient wrecks and their contents lyingooroff the Rolgan coastline to Rolga. The
Astorian Minister of Foreign Affairs expressed hapat Rolga will endeavor to preserve the
objects recovered for the ‘benefit of mankind’. &olin return recognized that Astoria has a

continuing interest in the articles.

XVII
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THE GRANTING OF PERMIT TO AQUATIC VIEW

Aquatic View, a tour operator was then permitted thg Government to organize
exclusive underwater trips to view the Coeur d@d¢ean. Twenty five tickets have been sold at
USD 20,000 each. Aquatic View staff have photogeaphnd made video clips of the wreck to
promote the trips. A songwriter was signed on tiiera song entitled ‘Cour de I' Ocean’ and the
CDs commercially marketed as souvenirs. Heritage bnought these issues to the attention of
the Rolgan Historic Monument Executive Agency bhe tAgency was unable to handle the
matter. The actions of Aquatic View have jeopardikgeritage’s current television documentary

deal with an International Broadcasting Company.

THE DISPUTE

The shift in public mindset regarding preservadminderwater cultural heritage and the
ratification of the 2001 UNESCO Convention havenppted Heritage Inc. to reevaluate their
contractual arrangements with Rolga. By 2003, thay that further investment into other
Astorian wrecks would only be detrimental to thenpany. At the finalizing of the division of
artifacts, Heritage Inc. found the distribution Bplga to be unfair and contrary to the 1995
Agreement. Parties have failed to agree upon & jarketing plan. The dispute is now brought

before the International Center of Arbitration.

XVIII
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SUMMARY OF PLEADINGS

l. The International Center of Arbitration (ICA) $igurisdiction over the dispute between
Heritage Inc. and the Government of Rolga. ICA siits jurisdiction to arbitrate from the
Clause 10 of the Partnering Agreement Memorandtine (L995 Agreement’) which is valid as
per Rolgan law. Rolgan law shall be the applicdde the disputes. In addition, case laws from
other common law jurisdictions will be cited asfarities. International treaties, cases from
international tribunals as well as domestic cases land state practice of other nations will be

cited as sources of international law and generatiples of law as Rolga is a monist State.

Il. The Government of Rolga interfered with Heralgpc’s salvage rights and performance
under the 1995 Agreement by entering into 2001 Agwent with Astoria, ratifying the
UNESCO Convention and by allowing other tour opmmatto organize wreck diving to the
wreck site including the taking of photographs. Bmwernment of Rolga has effectively granted
salvage rights to Heritage Inc. Alternatively, theg estopped from denying the validity of the
salvage rights. Also, Heritage Inc has fulfilledetimecessary elements of ‘salvage’. Thus,
Heritage Inc’s has a right to salvage without ifgence. Furthermore, they are entitled to right
of non-interference as accorded to an internatibealcontract. The actions of the Government
of Rolga constitute interference with Heritage fnealvage rights under the 1995 Agreement.
The interference incur state responsibility forytlaenount to expropriation, were below ‘fair and
equitable’ standard as expected in international #amd breached the Applicant’s legitimate

expectation.

II. Heritage Inc has exclusive rights photograghand documenting Coeur de I’ Ocean. The

policy of historical salvage law justifies the inslon of exclusive rights of photography and

XIX
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documenting and Heritage Inc is justified undexvagé law to have exclusive photography and
documenting rights. Further, Heritage Inc’s exalasiights of photography and documentation
do not infringe the right to free navigation. LgstHeritage Inc is entitled to the exclusive

photography and documenting rights from tlo@textual interpretation of the 1995 Agreement.

IV.  The calculation of profits and distribution aftifacts between the parties should be based
solely on the basis of salvage legal principledva&ge legal principles applies on the facts
despite the existence of the 1995 Agreement. Clausfethe 1995 Agreement is to be annulled
based on the 1989 Salvage Convention. Alternativ@lguse 5 is frustrated due illegality as a
result of the ratification of UNESCO Convention. 8¢ause 5 is can no longer be performed,
salvage legal principles should be invoked to mtevihe Applicant a remedy. Heritage Inc’s
success in its salvage work entitles it to remur@rabased on salvage legal principles. The
measure of award based on salvage legal princgblesld be substantially more than what was
provided for under the Agreement as the Applicad imvested much skill, effort and capital in

ensuring the proper execution of the salvage works.
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PLEADINGS

l. THE INTERNATIONAL CENTER OF ARBITRATION HAS JURI SDICTION
OVER THE DISPUTE BETWEEN HERITAGE INC AND THE GOVER NMENT OF

ROLGA
A. Source of jurisdiction

The International Center of Arbitration (‘ICA’) dees its jurisdiction to arbitrate the
‘Questions Presentedfrom Clause 10 of the Partnering Agreement Menuan (‘the 1995

Agreement’) which is quoted werbatimas follows:

“Any differences, discrepancies and disputes shthédoarties be unable to reach
mutual understanding and agreement, those dispug®r differences shall be
referred to and/or decided by the arbitration icoadance with the Rules of
Arbitration of the Kuala Lumpur Regional Centre fanbitration. The arbitration
shall be conducted in English Language. The awérthe Arbitrators shall be

final and binding on the parties.”

Should there be any dispute as to the existenseagre of ICA’s jurisdiction, the Arbitral
Tribunal has the authority to rule on its own jdrcdion. The decision will be final and binding

on the Partie8.

B. Arbitration clause

! Seepage IV of this Memorial

2 Article 16 of the United Nations Commission onelmiational Trade Law (“‘UNCITRAL”) Model Law; Sectio
18(1) and 13(9) of the Malaysian Arbitration Act0%0
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1. The governing law of the arbitration clause

Since the Parties had stipulated Rolgan law agytiverning law for their agreemeht,
then the presumption is that Rolgan law governsatti@ration clause, unless there is express
evidence to the contrary.Rolgan law ispari materiawith Malaysian law on all issues cover&d.
Therefore the Malaysian Arbitration Act 2005 andncoon law (section 3 and 5 of the Civil

Law Act 1956) are referred to as authorities ofgaal law.

2. Validity of arbitration clause

The arbitration clause has satisfied the criteoiad valid arbitration agreement as per
Rolgan law. Section 9 of the Arbitration Act 200fyides that the agreement must be (1) in
writing, (2) in respect of a defined legal relasbip, and (3) signed by the partiésUpon
satisfying these criteria, any arbitration agreeimisnsubject to the ICA’s ruling that the
agreement is null and void, inoperative or incapatfl being performed or that there was no
dispute between the Applicant and the Respont&ection 18(1) of the Arbitration Act 2005

gives ICA the authority to decide on the validifytloe arbitration agreemeft.

% Clause 9 of the Partnering Agreement Memorandu®3 18ppendix | of the Moot Problem (“1995 Agreenignt

* Union of India v. McDonnell Douglas Corf1l993] 2 Lloyd’s Rep. 48; Derainhe ICC International Court of
Arbitration Bulletin Vol. 6, No. 1, 10 pp, 16 — 17; Redfern, Alan & rer, Martin, “Law and Practice of
International Commercial Arbitration”3® Edition Sweet & Maxwell 1999, para.3-35 — 3-38.

® Para 8, Further Clarifications to the Moot ProbigRurther Clarifications”)
® Section 9 of the Arbitration Act 2005; Article 7 ONCITRAL Model Law.

" Section 10(1) of the Arbitration Act 2005; Article3 of the Convention of the Recognition and Enment of
Foreign Arbitral Awards 1958 (“the New York Conviemt’); Article 8(1) of UNCITRAL Model Law

8 Section 18(1) of the Arbitration Act 2005 whicatsts thatthe arbitral tribunal may rule on its own jurisdiion,
including any objections with respect to the exiseeor validity of the arbitration agreement'ead together with
Section 13(9) which gives ICA the exclusive authyoto decide on these issues; Article 16UNMCITRAL Model
Law.
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On the facts, both parties had signed the Agreeminth incorporates an arbitration
clause — Clause 10. Clause 10 is clearly in writamgl concerns the contractual relationship
between the Applicant and the Respondent. Furtherg was a dispute between the Parties in
the present case as laid down in the “QuestionseRted” The recognition of such dispute is

implied by the conduct of both the Parties agre¢mnsgttle before ICA.

With respect to Section 10(1)(a) of the Arbitratidint 2005, it is also submitted that
Clause 10 is valid as it cannot be invalidatedilfegality. Should the main agreement become
void or repudiated, Clause 10 shall remain validvisiue of the doctrine of separability.The
only exception is if the main agreement is valu initio.** It is submitted, without conceding,
that any absence of title to the shipwreck doeg@mder the 1995 Agreement vad initio. At
most it could only amount to a violation of an imepl term that the Rolgan Government has title

over the shipwreck.

Lastly, the wording of Clause 10 is such that itlsar evidence of the Parties’ intention
to submit to the jurisdiction of ICA. As such, iagses the test of certainty usually applied to
arbitration clause¥. Therefore the dispute shall be settled by ICA atiog to the Rules of
Arbitration of KLRCA (‘Rules of Arbitration’) andhat its decision shall legally bind both

parties.

3. Scope of arbitration clause

° See page XV of this Memorial
° Harbour Assurance Co v. Kansa General Internatidnalirance1992] 1 LIL Rep 81Heyman v Darwins
1 Joe Lee Ltd v. Lord Dalmef£927] 1 Ch 300

12 Star Shipping AS v. China National Foreign Trader&portation Corp[1993] 2 Lloyd’s Rep. 445Nokia
Maillefer SA v. MossefTribunal Cantonal [Court of Appeal] March 30, 1998996) XXI Yearbook Commercial
Arbitration 681; and ASA Bulletin (1995, No. 1)
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As a general rule, the scope of an arbitrator'sgliction is determined based on the true
interpretation of the arbitration clause.lt is submitted that the words of Clause 10 giveery
wide jurisdiction to ICA over the dispute betwede Parties’ Clause 10 does not provide that
the disputes arbitrable only arise under the contraAs such, the scope of arbitrability is
neither restricted to the terms of the 1995 Agregnmer to disputes arising arising out of or

incidental to the 1995 Agreement.
C. Applicable law

Rolgan law shall be the applicable law to the alisp presented before the Arbitral
Tribunal as both the Parties have expressly agimeRolgan law to govern the Agreeméhit.
However, as the Agreement is an ‘internationalizedtract’l’ it will also be subjected to
international law. As Rolga is a monist stdtenternational law is supreme over Rolgan
municipal law. In the event of conflict betweenemtational law and Rolgan law, international

law shall prevail. International treaties, casesririnternational tribunals as well as domestic

case laws and state practice of other nations beilcited as sources of international law and

13 Ashville Investments Ltd. v. EImer Contractd@®sCon LR 72
4 See Clause 10 of the 1995 Agreement

!> Thiagarajah Pooinpatarsan v. Shanmugam Paramsott® @rs[1990] 2 CLJ 312Dato’ Teong Teck Kim & 2
Ors v. Dato’ Teong Teck Ler{996] 1 AMR 737;Fillite (Runcorn) Ltd. v. Aqua-Lif26 ConLR 66;Heyman &
Anor v Darwins Ltd,supra note0

16 Clause 9 of the 1995 Agreement
" See infrapage 9-11 of this Memorial

18 para 7 and 8 of the Further Clarifications
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general principles of la#” In addition, case law from other common law coiestrespecially

that of the United Kingdom, will be cited as auities of common law and equity principl&s.

Il. THE GOVERNMENT OF ROLGA INTERFERED WITH HERITAG E INC'S
SALVAGE RIGHTS AND PERFORMANCE UNDER THE 1995 AGREE MENT BY
ENTERING INTO AGREEMENT WITH ASTORIA IN 2001, RATIF YING THE
UNESCO CONVENTION AND BY ALLOWING OTHER TOUR OPERAT ORS TO
ORGANIZE WRECK DIVING TO THE WRECK SITE INCLUDING T HE TAKING OF

PHOTOGRAPHS
A. Heritage Inc has salvage rights over Coeur de Dcean

A claim in salvage law requires that (1) the saévagrvice is consented to by the owner
of the salved property, (2) the property is in marperil, (3) the service is voluntary and (4) it
resulted in succe$s.The salvage of Coeur de I' Ocean fulfills theseditions. Therefore,

Heritage Inc has salvage rights over Coeur de €dDc

1. The Government of Rolga was in ownership ofdhigwreck and hence could consent to

its salvage

At the time the 1995 Agreement was entered inteUt de I' Ocean had been abandoned

by Astoria and its title had been properly vestethe Respondent. Abandonment of a vessel by

19 Article 38(1) of theStatute of the International Court of Justidene 26, 1945, 59 stat. 1055, T.S.T.S no.993, 3B
bens 1179 (“ICJ Statute”)

205 3 and S. 5 of Civil Law Act 1956

% Sea Hunt Inc v Unidentified Shipwreck Vessel ors¥les221 F.3d 634 (2000), US Court of Appeals for the
Fourth Circuit, July 21, 2000nternational Aircraft Recovery, LLC v The Uniddietil, Wrecked & Abandoned
Aircraft, 218 F.3d 1255, 2000 AMC 2345 {ACir. 2000);The Sabing101 U.S. (11 Otto) 384 (187Markakis v.
S/S VOLENDAM486 F. Supp. 1103 (S.D.N.Y. 1980); Thomas SchaembhAdmiralty and Maritime Lav§ 15-1,
(1987) at p. 502
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the original owner can be impliéd Proof of express abandonment is only necessaryenthe

original owner has come forward and asserts owief3h

The discovery of Coeur de I' Ocean was highly mibéd?* and despite that, Astoria
never came forward to claim ownership of the wrethis implicitly means that Astoria has

abandoned ownership of the wreck.

The concept of “sovereign immunify"which entails a presumption of non-abandonment
and exclusion of a coastal state’s jurisdictionsdoet apply to historical shipwrecks. Sunken
historical vessels cease to be “warships” proteatedkr UNCLOS and are therefore no longer
under the exclusive jurisdiction of the flag St&t&@hus, the Respondent, at the time of the 1995

Agreement was in ownership of Coeur de I' Ocean.

In any event, the 2001 Agreement, where Astoriasfiexred its title in all Astorian
ancient wrecks including Coeur de I' Ocean to thespondent, perfected the imperfect fifle.

Salvage rights were therefore effectively grantgedhe Respondent to the Applicant.

2. In any event, the Government of Rolga is estddp@n denying the validity of salvage

rights as their conduct has been inequitable

#23ea Hunt Inc v Unidentified Shipwreck Vessel os#legbid.

3 |bid.

% Moot Problem, para 5.

% Article 29 United Nations Convention on the Law of $&NCLOS")

% sarah Dromgoole‘2001 UNESCO Convention on the Protection of thedémvater Cultural Heritagg 18
International Journal Of Marine & Coastal Law 590@3); W Riphagen,'Some Reflections on ‘Functional
Sovereignty"'Netherlands Yearbook of International Law (1975381 Migliorino, “The Recovery of Sunken
Warships in International Waters'in B Vukas (ed.), Essays on the New Law of the G&mgreb: Sveucilisna
naklada Liber, 1985), 251.

27 Butterworth v Kingsway Motorfid954] 1 W.L.R. 1286Ng Ngat Siang v Arab Malaysian Finance Berhad & Anor
(1988) 3 MLJ 319, High Court of Malaya.
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The Respondent cannot claim that due to the daparaf the maxirmemo dat quad non
habet the 1995 Agreement is rendered void for partieshmon mistake as to ownership of the
legal title. There is an implied term in the Agremrhthat the legal title of the wreck was owned
by Rolga?® Upon true construction of the Agreement, the Redpat warrants that it has the
necessary capacity to grant salvage righBy entering into the Agreement, the Respondent
represented erroneously that it had the competémcgrant such rights. Any mistake was
induced by the recklessness of the Respondentlingfdo ascertain the true ownership of the
wreck. Thus, the Respondent’s fault excludes themm fnow asserting that the contract is void

for mistake®

An estoppel may arise in international law so alsindl a staté' Here, the Respondent is
estopped from claiming that due to its lack of owghe, the Applicant obtained no salvage
rights. The 1995 Agreement was entered into in dolhfidence that the Respondent had the
necessary capacity to grant the Applicant suchtsighh was on that faith that the Applicant
proceeded with investing a substantial amountsobwn resources and carried out its obligations

under the Agreement.

3. Heritage Inc fulfills other elements of salvagemla

% McRae v Commonwealth Disposal Commissip851) 84 CLR 377 (High Court of Australigdpprovedin
Associated Japanese Bank (International) v CrediNdrd SA(1989) WLR 255.

# Clause 5 of the 1995 Agreement, here it is stabed “the Government [of Rolga] shall be at all time be
considered the owner of the shipwreck.”

%0 Great Peace Shipping Ltd v Tsavliris Salvage (Iméional) Ltd(2002) EWCA Civ 1407.
3L El Salvador v. Honduras,C.J. Rep. 1990, p. 118, para 63.

7



F1010-A

In addition to consent by owner, the other condiidor a salvage claim aré:(a) a
maritime peril from which the ship could not haweseh rescued without the; (b) a voluntary act
by the salvor — under no official or legal dutyremder assistance; and (c) the salvage efforts

must be successful, in whole or in part.
a. Marine Peril

Although the Coeur de I' Ocean is a historic wréthkt has been lying in the sea bed for
over a century, it is still in marine peril asstin danger of being lost through the actions ef th

element?® as well as pirate¥. It thus falls under the definition of marine peril
b. Voluntariness

The existence of pre-existing contractual obligyadi that compel a person to act will not
result in the granting of salvage rights to thespar However, where the contract was
concluded after the need for the services arosegtistence of contractual obligations does not
extinguish any salvage rightdSuch was the case for Heritage Inc, where the 2g@fB6ement
was only entered into after the need for salvagsearThus, the Applicant will be treated as a

contracted salvor with full salvage rights.

C. Success in whole or in part

32 The Sabinesupra note21; Klein v. The Unidentified Wrecked and Abandonedir8aVessel 758 F.2d 1511,
1515 (11th Cir. 1985).

% Treasure Salvors, Inc. v. The Unidentified Wrecked Abandoned Sailing Vessel, "Nuestra Sefiora eh,"
546 F. Supp. 919, 926.

3 Cobb Coin Co. v. The Unidentified, Wrecked and Albaed Sailing Vesseb49 F. Supp.540, 544 (S.D. Fla.
1982).

% Christopher Hil| Maritime Law &' ed. 2003.
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Despite the inherent difficulties in salvagingidale items from a historic wreck, the
Applicant has done a commendable work by recovealhghe artifacts. This will suffice to

constitute ‘success.’

B. The extent of the salvage rights of Heritage Inander the 1995 Agreement

1. Heritage Inc has the right to salvage withotgrference under jus gentium maritime law

As a salvor-in-possession, the Applicant is exditto the right to salvage without
interference€® What amounts to ‘interference’ in maritime lawdstermined on the basis of
equity>’ It depends on the nature of the salvage operatidnthe circumstances surrounding the
operation. It is not limited to physical interfeces, but covers every aspect which is necessary

to facilitate the salvage operation.

Deep-sea salvage operation, similar to that camigtddby Heritage Inc, involves great
cost and extreme risks to the lives of its statiefefore, under salvage law, ‘interference’
includes (a) interference with the Applicant’'s mea financing the operation under Clause 5 of
the 1995 Agreement, (b) any actions which undermithe safety of the staff of Heritage Inc and

(c) any disruptions with the schedule of the sadvageration.

2. In addition, Heritage Inc is entitled to righf non-interference as accorded to an

internationalized contract

a. The 1995 Agreement is an internationalized @mtand is subjected to international

law

% R.M.S. Titanic v. The Wrecked and Abandoned V@§sebupp. 2d 624 (1998), p. 635 (“Titanic IIBener v.
United State$25 F. Supp. 350, p. 35The Ediliq (1917) 246 F. 470, p. 474.

37 See Hener v. United StatasdThe Edilio, ibid.
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A state is bound to respect an international agee¢mnder the international customary
legal principle ofpacta sunt servand® This extends to ‘internationalized’ contracts thattate
enters into with foreign investors and it will bginthe contract under the protection of

international law, which will strip the State of ilefence of sovereign immunity.

A contract is ‘internationalized’ if it provides rfanternational arbitration for settlement
of disputes instead of municipal coutfsThe 1995 Agreement is such a contract as it pesvid
for an international arbitration by the ICA and tparties had agreed to a foreign seat of
arbitration, namely Ho Chi Minf{ In addition, the Respondent entered into the 1995
Agreement, not as a private contracting party, &#sita state. By agreeing to international
arbitration, the Respondent has agreed to refraim fexercising its sovereign prerogatives to

interfere with the contraét

Although both parties agreed to Rolgan law as theeging law of the 1995 Agreement,
it shall not exclude the application of internagbrtaw. This is because the Respondent’s

actions, as exercises of its sovereign prerogatiedectively deprive the Applicant any

3 Texaco Overseas Petroleum Co. and California Asi@il Co. v. Libyan Arab Republi¢7 ILM 1 (1978), para.
51 (“TOPCOJ/CALASIATIC"); Sapphire International Petroleums Ltd. v. Natioh@nian Oil Ca, 35 ILR at p.
181;Revere Copper and Brass Incorporated v Overseasirilnvestment Corporatip@dward of 24 August 1978,
56 ILR (1980) 258; Opinion of Phillip C. Jessup as apptaréAnnex 6 to the TOPCO/CALASIATIC Memorial on
the Merits; WehbergPacta Sunt Servanda3 AJIL 775 (1959).

¥ bid.

0 TOPCO/CALASIATIC supra note38; Domke, Foreign Nationalizations: Some Aspects of Conteruyor
International Law 55 AJIL 585, 596 (1961)Sapphire International Petroleums Ltd. v. Natiotr@nian Oil Co,
supra note38 at p. 172.

*I Clause 10 of the 1995 Agreement; Para. 24 of thther Clarifications.

“2 TOPCO/CALASIATIC,supra note38, para. 59-62The S.Vimbledon[1923] PCIJ, ser. A, No. 1, at 5; Abdel-
Wahab,Economic Development Agreements and NationalizaB6nU. Cincinnati L. Rev. 418, 440-441 (1961);
Kissam & LeachSovereign Expropriation of Property and AbrogatiohConcession Contract28 Fordham L.
Rev. 177, 224 (1959).

10
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contractual remedy in municipal I&%.International law must now come in to provide the

Applicant with a remedy.

International law recognizes that a state hastg uprotect a foreign investor’s rights
and interests under a contract which provides fmnemic developmerif. The Applicant
qualifies for such protection as it is in fact agdé person of foreign nationality under
international investment law norms. In determinthg nationality of an investor company, the
tribunal is to give effect to the existence of fgre control, rather than the place of
incorporation” In the present case, Heritage Inc is to be treasduking of foreign nationality as
the major shareholder and the person in controthef company, Mr. Bernard Bodd, is an

Astorian?®

Further, the 1995 Agreement qualifies as an “ecaoaaavelopment agreement.” It has
been recognized that contribution of a historical aultural nature is considered as contribution
towards the economic development of a host &fa@bviously, the 1995 Agreement provides
such kind of long-term economic development for gaolOn this basis, there is an added

justification for the 1995 Agreement to come unither protection of international law.

3 Waste Management, Inc. v. United Mexican Statds(@0 April 2004) Final Award, ARB(AF)/00/Claim of
Company General of the Orinoco (France v. Venezuégl July 1905) Opinion of Umpire, reported in kKisan
Ralston, ed.Report of French-Venezuelan Mixed Claims Commissfal®02(Washington: U.S. Gov., 1906) 322
at 362;Shufeldt Claim (U.S. v. Guatemal§).930), 2 RIAA 1079 (Award); D. O’ConneliternationalLaw, vol. 2
(London: Stevens & Sons, 1970), at 986.

“ Amco v. Indonesi§1992) 89 ILR 368; TOPCO/CALASIATICsupra note38 para. 45; confirmed bigevere
Copper & Brass, Inc. v. OPIGupra note38

5 Amco v. IndonesiaDecision on Jurisdiction, 25 September 1983, 1IDCReports 389see alsdnternational
Centre for Settlement of Investment Disputes (IQS@bnvention and North Atlantic Free Trade Agreetnen
(NAFTA), which provide for a broad principle of ‘feign control” in determining the nationality of &mvestor
company.

“% Para 7 of the Moot Problem and para 22 of theHeai€larifications.

" See Malaysian Historical Salvors v. Malay$i€SID Case No. ARB/05/10) where ICSID interpretedestment
in the context of economic development of a s@ati@dlude cultural and historical contribution.

11
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b. Under an internationalized contract, Heritagecls right to non-interference is

expanded to include other broader rights

Through internationalized contracts, private garicquired certain rights which can be
enforced against states for the exercise of thmier®ign poweré® Such rights to challenge the
exercise of sovereign powers are justified bec#usdasic attribute of state sovereignty to make
international commitments entails the obligatioratide by such commitmeritsThese rights
include (1) the freedom against expropriation atest, (2) entitlement to ‘fair and equitable’

treatment and (3) entitlement of respect of itstiegite expectation as a foreign investor.

Therefore, in addition to the right to salvagehwiit interference under maritime law, the
Applicant is entitled to such rights under the 19gjfreement. Violation of these rights would
constitute interference in international law, ariee tRespondent will have no defence of

sovereign immunity.

C. The actions of the Government of Rolga constitetinterference with Heritage Inc’s

salvage rights under the 1995 Agreement

The ratification of the UNESCO Convention on thetBction of Underwater Cultural
Heritage (“UNESCO Convention”) amounts to such riigieence because it interferes with
Clause 5 of the 1995 AgreemefitSince Clause 5 provides for the distribution asffirey of

artifacts, it clearly falls within the meaning @iommercial exploitation’ as prohibited by Article

*8 TOPCO/CALASIATIC, supra note38, para. 48; Robert B. von Mehren and P. Nich&lasrides,International
Arbitration between States and Foreign Private Rart The Libyan Nationalization CasesJIL Vol. 75, No. 3
(Jul., 1981), pp. 476-552.

9 TOPCO/CALASIATIC,supra note38, para. 59-62; The S\8imbledonsupra note42 at 5; Abdel-Wahalsupra
note42; Kissam & Leachsupra notet2.

*0 Appendix 1 of the Moot Problem.

12
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2(7) of the Conventiof: In the Rolgan monist system, the ratification o Convention makes
it automatically incorporated into municipal lawoi@sequently, the major means of financing the

salvage operation is rendered incapable of perfocea

Further, the 2001 Agreement interferes with th@l&ant's share of artifacts as provided
under Clause 5. Article 2 of the Guiding Principfeprovides that all the artifacts must be
“capable of reassembly to allow further statistieald scholarly analysis.” Evidently, the
provision is inconsistent with the selling and disition of artifacts under Clause 5. Prior to
entering into the 2001 Agreement, the Respondehnai inform the Government of Astoria of
the commercial arrangement with the Appliciithe 2001 Agreement itself did not envisage
ownership and selling of the artifacts by the Apatit, other than distribution between Rolgan

and Astorian museums.

In addition, considering the inherent risk of umndater salvage operation, allowing
Aquatic View to carry out underwater operationshat same time with Heritage Inc. posed huge
risks to the safety of those present at the si®.aAresult, Aquatic View's underwater trips

threatened to disrupt the salvage operation.

It is submitted that these actions incur statgamsibility for they (1) amount to
expropriation; (2) were below the ‘fair and equitlstandard as expected in international law;

and (3) breached the Applicant’s legitimate expemtaas a foreign investor.

*L Article 2(7) and Rule 2 of the Annex to tbtdlESCO Convention.
%2 Appendix 2 of the Moot Problem.

%3 para. 26 of the Further Clarifications.

13
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1. The Government of Rolga’s actions amount to egpation of Heritage Inc’s salvage

rights under the Agreement

Indirect expropriation is defined as a “covertiocidental interference with the use of
property which has the effect of depriving the owme whole or in significant part, of the use or
reasonably-to-be-expected economic benefit of ptppie* For the purpose of international law,
expropriation is determined based on the consegueha state’s actioms.The ratification of
the UNESCO Convention and the signing of the 20@feAment amounted to expropriation as it

deprives the Applicant of ownership and commerzaion of the artifacts.

In addition to property rights, interference witlontractual rights also amounts to
expropriation as it is a taking of a person’s rigand benefits under a contrattnder the 1995
Agreement, the Applicant has the right to non-fietence with its salvage operation. Thus, the
granting of permit to Aquatic View, which interferavith the Applicant’s salvage operation

amounts to expropriation.

2. The conduct of Rolga was below the standard af ‘dnd equitable”

A State is in breach of an international obligatibit falls below the standard dfair
and equitable”in its treatment of foreign investorBhe general principles of “fair and equitable

treatment” is co-extensive with the rule on “intional minimum standard” that is normally

¥ Metalclad Corporation v. Mexico(30 August 2000) Award, ARB(AF)/97/1, 16SID Review-Foreign
Investment Law Journdl65 (2001), at § 103.

5 Michael Reisman & Robert Sloariéndirect Expropriation and Its Valuation in the BlGeneration”(2003) 74
B.Y.l.L. 115 at 121.

%% Case concerning certain German interest in Polighpet Silesia (Germany v. Poland},926) P.C.I1.J. Ser. A,
No. 7;Philipps Petroleum Co. v. Irarf1989) 21 Iran-U.S.C.T.R. 79 at 8. 76.

14
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present in investment treati¥slt consists of a State’s consistent and transparemaviour, free
of ambiguity that involves an obligation to gramtdamaintain a stable and predictable legal

framework, which is necessary to fulfill the legitite expectations of the foreign investor.

The Respondent failed to observe the standard.cfibage in policy came merely five
years (in 2000) after the 1995 Agreement was editiete. The abrupt change left the Applicant
uncertain as to the true state of its investmemwt.aNlsurance was provided by the Respondent
that the Applicant’s rights under the Agreement wintinue to be respected, notwithstanding
that it might be inconsistent with the new policiegroduced by the government. The
Respondent thus failed to provide a stable andigieddle legal framework to the Applicant,

falling below the standard ofdir and equitable’

3. Lastly, there was a breach of Heritage Inc’s leugtie expectation

The legitimate expectations of an investor aress=d from the investor’'s point of view
at the time the investment was mad@he relevant factors in making this determinatwe the
activities carried out, the corporate purpose efittvestment, as well as the terms and conditions
that were initially applicable to the investmé&htn the present case, the Applicant is entitled to
legitimate expectation that its investment wouldnerate a long term profit, free from

interference by governmental actions.

> SeeNAFTA Free Trade Commission, Interpretative Note3afJuly 2001Pope and Talbot v. Government of
Canada,(10 April 2001) Award on the Merits, NAFTA Tribunaee alsdPatrick Dumberry;Pope & Talbot inc.

v. Government of Canada — Fair and Equitable Treattmfor Investor under International Law(2002) 20:3
A.S.A. Bull. 453 United Stated)odel Bilateral Investment Trea2004).

8 LG&E v Argentina Decision on Liability of 3 October 2006, ICSID .nARB/02/1; Azurix Corp v Argentine
Republic, Award of 14 July 2006, ICSID Case no. ARB/01/12 08P ; and Saluka Investments BV (the
Netherlands) v The Czech Republic (Partial Awafdyard of 17 March 2006 , UNCITRAL.

%9 Técnicas Medioambientales TECMED S.A. v United déexiStatesAward of 29 May 2003, ICSID Case no.
ARB(AF)/00/2.

% bid.

15
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When the 1995 Agreement was entered into, the iéqml had a legitimate expectation
that the Respondent would do what was proper ierdalfacilitate the proper execution of terms
of the Agreement. The Agreement was to continuéventy year$* and it involved not merely
the salvage of Coeur de I' Ocean, but also otheleahwrecks that are to be found off the coast
of Rolga. Hence, at the time of the Agreements itelasonable and justified for the Applicant to

expect that their investment would not be intederdéth by governmental actions.

Nevertheless, their legitimate expectations weesadined when the Respondent imposed
measures that rendered the commercialization ofattitacts, as provided in the Agreement,
incapable of being performed. The Applicant hadested a substantial amount of time and
money, and expected a fruitful return. Their legdte expectation was breached due to the

Respondent’s interference.

.  HERITAGE INC HAS EXCLUSIVE RIGHTS PHOTOGRAPHIN G AND

DOCUMENTING COEUR DE L'OCEAN

A. Heritage Inc has exclusive rights of photographg and documenting under salvage
law
1. The salvage rights of Heritage Inc entails thawsive right to photograph and document

Coeur de I' Ocean

®1 Clause 8 of the 1995 Agreement

16
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As a salvor-in-possession of a historic wreck, itdge Inc has the exclusive right to
photograph and document Coeur de I' Oc¥ah.forms part of its right to salvage without

interference, in line with the established poli¢yhstorical salvage law.

a. Policy of historical salvage law justifies theciusion of exclusive rights of photography

and documenting

Recent cases that deal with historic wrecks hawsvshthat the policy of salvage law
includes consideration of the historical significarof shipwrecks. In determining the salvage
rights to be awarded, the admiralty courts haveeoiesl that archaeological preservation
constitutes “a significant element to be considembeén salvage rights are sougfit¥Moreover,
in affirming an unprecedented salvage awar@atumbus-America Discovery Group v. Atlantic
Mutual Insurance Cothe salvor’'s exceptional efforts to preserve tretdnic value of the S.S.
CENTRAL AMERICA's artifacts for scientific and edational purposes was emphasizedbn.
In furtherance of this policy, salvage law recogsia salvor’'s exclusive right to photograph and

document a historic wreck.

However, inR.M.S. Titanic v. Havef the U.S. Court of Appeals objected to the
inclusion of such rights as it is contrary to thepgose of salvage law; to encourage the rescue of

ships and their cargo in distré§sThe exclusive right to photograph was argued ltmeh salvor

62 Titanic I, supra note&36

% MDM Salvage v. Unidentified, Wrecked & AbandonettirgpVesse(1986) 631 F. Supp. 308t p. 310 (“MDM
Salvage Case)

%4 Columbus-America Deiscovery Group v. Atlantic Miitnaurance Co974 F. 2d. 450at p. 573
5171 F. 3d 943 (1999) (“Titanic v. Haver”)
% Ibid at p. 969
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to benefit from the salvage work before the actaabvery of the property itself. Therefore, it
was said that the inclusion of such right does ingtho serve the aforesaid purpose of salvage
law. Any salvage rights then are restricted to aitmze lien imposed on the salved property and

the possessory rights to facilitate the enforceréttie lien®®

Nevertheless, historical salvage must be distingdsfrom traditional salvage which
concerned the U.S. Court of AppealsTitanic v. Haver® Traditional salvage seeks to return
property to the commercial stredffHistorical salvage, on the other hand, is conakmi¢h the
recovery and preservation of artifacts for archagichl study and public educatiéhAs historic
wrecks present important evidence of the past, a@alogical preservation in all its form
including photography and documentation must beepted’? Historic wrecks“constitute a
window in time [and thereby] provides a unique ogipnity to create a historical record of an
earlier era.” Therefore, any form of archaeological preservaiioeiuding photography and

documenting is very importaft.

Further, the exclusive right to photograph and doent presents a method to generate
income to fund the salvage operation. The prospéauch income is justified to encourage

those who take on an extremely risky, complex aquepsive task to recover artifacts from deep

" Danner v. United State99 F. Supp. 880 (S.D.N.Y. 195The Barque Island City66 U.S. (1 Black) 121, 17 L.
Ed. 70 (186).

% Titanic v. Haversupra notes4 at p. 963

%9 Supra notes4.

O Danner v. United States, supra né&.

" D.K. Abbass“A Marine Archaeologist Looks at Treasure Salva@®' J.Mar. L. & Com. 261, 262-63 (1999)

2 Stern, Justin S“Smart Salvage: Extending Traditional Maritime Law Include Intellectual Property Rights
Historic Shipwrecks; 68 Fordham L. Rev.(2000) 2489, p. 2537.

> MDM Salvage Casesupra notes3 atp. 310
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seabedf in addition to the need to recoup their investmefitsnic v. Haverfailed to give due

consideration to the significance of the photogsagé a source of income for the salvor.

The need for such income is compounded by the tfeatt historical salvors are more
often than not unable to benefit from maritime liencompensate their investment. Historical
salvage, unlike commercial salvage, involves redogeartifacts, the value of which lies in its
historical stature rather than its commercial vafuén fact, most artifacts do not have
commercial valué® As such, the sale of these artifacts would novidmadequate return when
the salvors enforce his remaction. Furthermore, due to long passage of timeptvners of the
artifacts are usually not ascertainable or difficalfind. As a result, anyn personanaction to

recover compensation would be impractical at thg least and impossible in most cases.

It has been recognized thallowing another ‘salvor’ to take photographs tife wreck
and wreck site is akin to allowing another salvor ghysically invade the wreck and take
artifacts themselves’ Permitting another ‘salvor’ to photograph and duent the wreck
diminishes the ability of the salvor to generateome. Most operations of this type involve

heavy cost and complex technologies. Locating treckvand the recovery of its artifacts usually

" Titanic 11, supra note36, at p.636; C.J.S. Forre$§alvage Law and the Wreck of the Titanii2000] LMCLQ
Part 1 February, p. 1Klexander Lindsay v. The Wrecked and AbandoneceVRgEl.S. Titani§1999] AMC 69 at
p. 2499 where it is recognized that “allowing amottsalvor’ to take photographs of the wreck anealtr site is
akin to allowing another salvor to physically inestthe wreck and take artifacts themselves.”

5 David J. BedermanHistoric Salvage and the Law of the Se&0, U. Miami Inter-Am. L. Rev. 99, 102 (1998)
® Stern,supra note 72
" Alexander Lindsay v. The Wrecked and AbandoneceVed¥.S. Titanic, ibid.
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involves arduous and delicate proceséas.such, an alternative means of generating inceme

needed to encourage recovery and preservatiorstfriti wrecks and their artifact3.

The grant of exclusive rights to protect salvorgfips assures that these operations are
less likely to become bankrufftGranting salvage rights to a financially solvesiver gives the
courts greater control over the salvage operatioesause courts need only act upon one entity.
A succession of failed businesses wrestling for ading possession of a wreck may cause

confusion, impede the salvage, and damage thactsif

In addition, the extent of the right to salvageheaut interference granted by admiralty
law is tailored to adequately protect the salvageration®’ Due to the nature of deep sea
exploration, allowing others to enter the wrecle sitould be hazardous to the safety of the
Applicant’s staff and interfere with its salvageeogtion®® Photography and documenting rights
to the exclusion of others would prevent such hdmas interference. Besides, by virtue of these
rights, the Applicant could license some partiestake photographs whilst being able to

effectively supervise and regulate entry into tie s

Therefore, the denial of exclusive photography @oclimenting rights would be contrary

to the policy of historical salvage and the inhéeemuity of salvage law!

8 Titanic 11, supra note&6 at p. 636
9C.J.S. Forresgupra note72.

8 Stern,supra noter2.

8 Titanic I, supra note36.

82 Stern,supra noter2.

% Ibid.

8 Treasure Salvors, Inc. v. The Unidentified Wrecked Abandoned Sailing Vessel, supaie 33; C.J.S. Forrest,
supra note72 at p. 10:"traditional salvage law, however, @& a rigid system of law. It is capable of adapttng
new situations”
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b. It further follows that Heritage Inc is justileunder salvage law to have exclusive

photography and documenting rights

Before commencement of the salvage operation, thgidant had conducted years of
research and survey locating Coeur de I' Ocean.réhevery process involved high expertise
and complex machinery. Altogether the task lastedfore than a decade. Its effort to promote
educational awareness (via a documentary deal imittrnational Broadcasting Company)
reflects the Applicant’s noble intention serve phblic interest in the wreck. As such, the policy

of historical salvage as discussed earlier appdi¢se Applicant.

Further, the fact that the salvage operations rirsubstantial costs shows that the
Applicant needs a secure means of obtaining incoonenable the operation to proceed

smoothly.

2. Heritage Inc’s exclusive rights of photograpmg alocumentation does not infringe the

right to free navigation

It is further submitted, that recognition of exclesrights over the wreck and its site does
not interfere with the navigation of vessels in $ea$” Freedom of navigation guaranteed under
international law only applies to the high seagiche 86 of UNCLOS provides that the high
seas do not include the territorial sea of a Statéact, the sovereignty of a coastal State exdend
over the territorial waters, thus entitling the lafithe State to regulate its territorial $84n the

territorial sea, foreign vessels only have thetrighinnocent passadé.

8C.f Titanic v. Haversupra notes4
8 Article 2(1) and 21 o0UNCLOS
87 Article 17 ofUNCLOS
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In the present case, the wreck lies within 12 malitniles from the Rolgan coastliffelt
follows that right of free navigation does not gppit the site of the Coeur de I' Ocean.
Therefore, the granting of the exclusive rights {dauwot infringe the rights of foreign vessels to

free navigation.

B. Heritage Inc is entitled to the enjoyment of exasive photography and documenting

rights under the 1995 Agreement

1. Contextual interpretation of the 1995 Agreement

In an interpretation of a contract, the terms tnmeg be interpreted in isolation from its
‘matrix of facts’® It must be interpreted as what it would mean teasonable man with the
background knowledge of the partf8sThis is to protect a party whose understanding and

expectation is reasonable against the other partylvad not interpreted the term reasonably.

It is common practice that historical salvage warkolves photographing and
documenting the wreck.In the present case, the 1995 Agreement had séhatithe purpose of
arrangement with the Respondent was for thenservation and documentatiordf the
shipwreck® Therefore it is apparent for both the Parties thstan appointed salvor the
Applicant is expected to be able to photographa@miment the Coeur de I' Ocean without any

form of interference.

% para. 1 of Further Clarifications

8 Prenn v Simmonds (1973)All ER 237 (House of Lords)

% Investors Compensation Scheme Ltd v West Bromwiibtigy Society{1998] 1 WLR 896 , p. 912-913.
I Titanic II, supranote 36 at p. 635

92 Clause 2 of the1995 Agreement
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Moreover, the Applicant also has a legitimate ejgiémn that it has the sole right to
make profit from their photographs and documentatibthe wreck. Clause 6 of the Agreement
clearly envisages some form of profit-making by tla¢e and marketing of merchandise related
to Coeur de I' Ocean. As the Clause excludes tles sand marketing of artifacts, the Applicant
would therefore have to rely on photographs anduch@ntation of the wreck to generate profit.
The television documentary deal with InternatioBabadcasting Company is evidence of the
Applicant’'s reliance. Without these exclusive rghtthe Applicant's photographs and
documentation of the wreck would lose its markdueaas it will have to compete with other

similar pictures.

Therefore, upon a reasonable interpretation oftémms of the 1995 Agreement, the
Applicant has a legitimate expectation that it bhieve the exclusive right to carry out
photography and documentation work free from amgrference as well as the exclusive right to

benefit from its work.

IV. THE CALCULATION OF PROFITS AND DISTRIBUTION OF ARTIFACTS
BETWEEN THE PARTIES SHOULD BE BASED SOLELY ON THE B ASIS OF

SALVAGE LEGAL PRINCIPLES.
A. Salvage principles applies despite the existenoéthe 1995 Agreement

The existence of a contract does not exclude thergéprinciples of salvage law and the
contract should be construed, not according to comtaw principles, but in accordance with

principles of salvage laW’

% The Beaverford v. The Kafiristdh938] A.C. 136
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In any event, salvage rights can exist independeatcontractual arrangement provided
it was done voluntarily? ‘Voluntary’ here means that it is not attributabliéher to a pre-existing
obligation or a legal duty. Thus, the existencecofitractual obligations does not transform a
salvor from a volunteer to a contractor, providedttthe contract was concluded after the need
for the services arosé.Thus, the 1995 Agreement does not negate the tagpamluntary’ in
our case as the Agreement was only entered ingp tfe circumstances necessitating salvage

arose.

The International Convention on Salvage 1989 (“1$%#@vage Convention) applies in
the instant situation to grant an award based tvaga legal principles. Article 6 states that the
Convention shall apply to any salvage operationg $a the extent that the contract otherwise
provides. The 1995 Agreement does not exclude threv€htion in any way whatsoever. Thus,

the Convention continues to apply.
B. Salvage legal principles should replace Clause 5

1. Clause 5 is to be annulled based on the 198&a&aiConvention

Based on Article 7(b) of the 1989 Salvage Conventigoterm of a contract as to payment
can be annulled or modified if payment under thetieat is in an excessive degree too small for

the services rendered.

Clause 5 should be departed from because of a ehangrcumstances that have now
rendered the payment too little. Due to the Respotisl action of allowing Aquatic View to

photograph and videotape the wreck, it has jeopaddthe Applicant’s documentary deal and

% The Unique Marine(No. 2) [1979] 1 Lloyd's Rep. 37.
% Hill, supranote 35; Martin Davis and Anthony DickeShipping Law3 ed. 2004
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merchandizing income. This interfered with theirame of financing the salvage work as had
been earlier contemplated. Without this additianabme, the distribution has become too little.
The Applicant has spent more than ten years oftetime and resources, and it is unfair that the
Respondent acquires 60% of the profits for the alisry after prejudicing the Applicant’s

income. Thus, the Clause must be annulled andaeglaith salvage legal principles to guide

the distribution of income.

2. Clause 5 is frustrated due to UNESCO Convention

Article 2 para 6 of the UNESCO Convention states fHaecovered underwater cultural
heritage shall be deposited, conserved and man@agedmanner that ensures its long-term
preservation,” whilegpara 7 states “thatinderwater cultural heritage shall not be commé#éycia
exploited.” Further, Rule 2 of the Convention phols trading and selling of underwater

cultural heritage.

Clause 5 of the 1995 Agreement seeks to sell thiacis and distribute them to the
Applicant for further sale. Such arrangement waudject the artifacts to irretrievable disposal
to the various persons to whom the property is swoidtrary to Article 2 and Rule 2 of the

UNESCO Convention.

As a monist state, the UNESCO Convention becomé&satically incorporated into

Rolgan law upon ratification. Thus, Clause 5 issfrated as the performance has become

96
l.

unlawful”™ The Respondent, as the party who has receivedib&oen the Agreement is now

legally responsible to restore the parties to thwiginal position’’ However, restitutio in

% Section 57(2) Contract Act 1956ee also Public Finance Berhad v. Ehwan bin Safl896] 1 MLJ 331
7 Section 66 of the Contract Act 1950
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integrumis no longer possible in the present &asas the artifacts have been salvaged, and some
have been auctioned off. As such, the Applicanthass left without a remedy. As the 1995
Agreement is a salvage contract and the Applicas successfully completed its salvage
operations, equitable considerations warrant saldagal principles to be invoked to provide

them with a remedy.

C. Heritage Inc’s success in its salvage work ents it to remuneration based on

salvage legal principles.

1. The salvage work done by Heritage Inc. is swgfaés

In maritime law of salvage, remuneration is giverpersons who render assistance to a
salvage object, saving it in whole or part from engding peril on the sea, or in recovering such
property from actual loss, as in the cases of st@pky derelict, or recapture. Success in whole or
in part is essential to the claim, because witliputo compensation is allowédIn our present
facts, the Applicant's salvage operations have lteduin success, in part if not in whole.
Further, the salvage has yielded a useful outcdmes satisfying the condition for salvage

reward as provided in 1989 Salvage Conventin.

2. The measure of award based on salvage legaipes

In determining the amount of a salvage award, thets traditionally look to the six
factors inThe Blackwall The traditionalBlackwall factors are modified when dealing with

historic wrecks, due to the fact that it requirgpensive modern technology and arduous effort

% Clarke v. Dicksor{1858) EB & E 148
% The Blackwall 77 U.S. (10 Wall.) 1, 14 (1869)
1901989 Salvage ConventioArticle 12, paragraph 1

26



F1010-A

is generally required just to locate them. The @ctsalvage operation is also extremely
expensive, difficult and very dangerad$.The fact that the Applicant has invested money and
recovered no returns for over ten years is alsaceof to be considered. Thus, the award will be

very substantial.

Applying the criteria for fixing a rewartf? one of the factors that should be considered is
that the value of the salved property was US$6B5(#¥. Despite the extensive excavation and
salvage works, there was no evidence of any danwatiee environment. This illustrates the fact
that the Applicant has invested much skill, effand capital in ensuring the proper execution of
the salvage work. They have also been highly ssbales carrying out the salvage operations as

most of the items from the wreck have been sucolgshlvaged.

The Applicant has also put in efforts into eduagtithe public by virtue of its
documentary deal. This shows its civic awarenesd, i@ recognition that public awareness is
necessary for the preservation and conservatioartificts. The Respondent’s actions have

jeopardized this, not only causing a financial lmsthe Applicant, but also to society generally.

Further, when the discovery was a derelict (or @ack), on general principles of salvage,
the amount of reward is to be rais8d. The reward often consists of a generous percentfg
the value of the salvaged vessel or part of thegedings from the sale or auction of recovered
treasures and artifacts! The amount that a salvor is entitled to is notebasn an hourly rate,

but as a reward for ensuring the safety of propatrtyea. This because of a strong public policy

1 Titanic Il supranote 36 anditanic v. Haversupranote 64
1021989 Salvage ConventioArticle 13
193 The Janet CourtProbate Divorce and Admiralty Division, 1897 P.59

194 Christopher R. BryantThe Archaeological Duty of Care: The Legal, Pradssal, and Cultural Struggle over
Salvaging Historic Shipwreck$5 ALB. L. REV. 97, 100 n.21 (2001)
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in favour of encouraging salvors to save and ressalvagable objects, resulting in the award
being in the form of a “reward” and not quantum uiel® Therefore, the salvage award to the

Applicant should be more than what was statedenAreement.

195 Columbus America Discovery Group v The Unidentifieécked And Abandoned Sailing Vessel BelievedeTo B
the SS Central Americk990 AMC 2409
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PRAYER FOR RELIEF

On the basis of the foregoing facts and pointsaef, IHeritage Inc. respectfully requests

this Arbitral Tribunal to declare that:

Government of Rolga has interfered with Benevoldatitage Inc’s salvage rights and
performance under the 1995 Agreement when it eshtete Agreement with Astoria in

2001 and ratified the 2001 UNESCO Convention onRhatection of the Underwater
Cultural Heritage and by allowing other tour operdb organize and make profits from

visiting activities to the side including takinggibgraphs;

Il. Heritage Inc. has exclusive rights of photograprang documenting of the Coeur de I’

Ocean; and

[I. The calculation of profits and/or distribution atitacts between the Parties to be made

solely on the basis of salvage legal principles.

Respectfully submitted,

Counsels for the Applicant.
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